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State Regulation of City Regulation of Signs

Defending reasonable sign regulation from First Amendment challenges has become
increasingly difficult following Reed v. Town of Gilbert and its progeny. Reed v. Town of Gilbert,
135 S.Ct. 2218 (2015)!. Understanding the basics of municipal sign regulation is key to
understanding the far-reaching implications of Reed in municipal law. This article will endeavor
to both convey the intricacies of sign regulation and the far-reaching implications of Reed.

How a city may regulate some signs, but not others, depends on many factors. For example,
a city generally may regulate signs on the basis of size, but not regulate signs solely on the basis
of content without showing that the restriction is narrowly tailored to meet a compelling interest.
See id. at 2231. However, some cases have upheld the ability of cities to distinguish based on the
type of sign being regulated. For example, a city can often regulate offsite advertising more strictly
than onsite advertising. See, e.g., TEX. LOC. GOV’T CODE § 216.035; Metromedia, Inc. v. City of
San Diego, 453 U.S. 490, 514 (1981); Contest Promotions, LLC v. City & Cty. of S.F., No. 17-
15909, 2017 WL 3499800 (9th Cir. Aug. 16, 2017).

Cities have authority to regulate or prohibit most signs or billboards in the city or the city’s
extraterritorial jurisdiction (ETJ). TEX. Loc. GOV’T CODE §§ 216.003; 216.902. A city’s purpose
for such regulation usually involves protecting the appearance or aesthetics of the city, which helps
with property values and improving traffic safety. See, e.g., Luce v. Town of Campbell, No. 15-
2627 (7™ Cir. Sep. 22, 2017) (“It does not take a double-blind empirical study, or a linear
regression analysis, to know that the presence of overhead signs and banners is bound to cause

some drivers to slow down in order to read the sign before passing it.”).

11 When | checked the number of sources that have cited the Reed v. Town of Gilbert Supreme Court Decision on
September 24, 2017, the number was over 1,400.



A city ordinance may prohibit or regulate most signs and all billboards so long as the
ordinance’s provisions do not abridge the constitutional rights of a sign owner, nor conflict with
any state statute. If a city council decides to regulate billboards in a way that affects existing
billboards, a city may require removal, relocation, or reconstruction of existing billboards pursuant
to the authority of Chapter 216 in the Local Government Code. TEX. Loc. GOV’T CODE ch. 216.
To regulate existing billboards in this way, a city must strictly follow the procedures in Chapter
216.

Texas law has affirmed that both general law and home rule cities have some authority to
regulate signs and billboards in the ETJ. TEX. LoC. GOV’T CODE § 216.902(a). The statute granting
cities the authority to regulate within the ETJ makes no distinction between general law and home
rule cities, so either type of city may do so. However, in lieu of regulating signs in the ETJ, a city
may request that the Texas Transportation Commission regulate the signs within the city’s ETJ. A
city that chooses to regulate in its ETJ should ensure that its ordinance clearly extends the
regulation to that area.

Additionally, a city has the authority to regulate and prohibit signs in public rights-of-way.
A sign owner must request a city’s permission before a sign may be legally placed in a city’s rights-
of-way. TEX. TRANSP. CODE. Ch. 393. Absent city regulation, state law generally prohibits signs
in city’s rights-of-way. TEX. TRANSP. CODE. §393.0025. Under Chapter 216 of the Local
Government Code, a city may require a sign’s removal, relocation, or reconstruction. TEX. LOC.
Gov’T CODE ch. 216. While a city may regulate any sign, these regulations most often regulate
large outdoor signs that are hired out for commercial advertising, commonly known as billboards.
Cities usually only prospectively ban or regulate signs because the removal, relocation, or

reconstruction of an existing sign often costs the city money and may result in litigation.
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