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Substantive Consolidation

Overview

= Substantive consolidation occurs when courts consolidate the
assets and liabilities of different legal entities, providing different
lenders with a common asset pool from which to recover.

— This is different from joint administration under Bankruptcy Rule
1015(b).

= The Code does not expressly authorize substantive consolidation;
rather, it is “a construct of federal common law, emanat[ing] from
equity.” In re Owens Corning, 419 F.3d 195, 205 (3d Cir. 2005).




Impact

= Substantive consolidation can dramatically impact creditor
recoveries — both positively and negatively — by altering the pool of
assets from which claimants may recover.

= Courts generally seem to agree that substantive consolidation is
an extraordinary remedy and ought to be used sparingly. As a
creature of common law, however, the doctrine has evolved along
various lines and, as a result, different jurisdictions apply different
standards.
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equitable decision

In re Auto-Train Corp., Inc., 810 F.2d 270 (D.C. Cir. 1987); In re Augie/Restivo Baking Co., Ltd., 860 F.2d 515 (2d Cir. 1988); In re Owens
Corning, 419 F.3d 195 (3d Cir. 2005); In re ADPT DFW Holdings, LLC, 574 B.R. 87 (Bankr. N.D. Tex. 2017).
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