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Eating Your Spinach:
Why Learning the
"Categorical Approach” is
Good for You!

By Brian K. Bates!
Reviewed and Updated by Raed
Gonzalez? and Amelia Fischer?

For those too young to remember, Popeye the Sailor was an iconic comic character in the
past, featured on the comics page and in animated films. His cartoons invariably followed a formula:
Someone, usually a huge bully named Bluto or perhaps a gang of pirates or other hostiles, threatened
Popeye and/or his helpless girlfriend, Olive Oyl. Popeye would try to resist these unwanted
attentions, with the result that he would get the ever-loving snot beat out of him for three quarters
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of the feature. BUT, when he was on the verge of annihilation, Popeye would pop open a can of
spinach, down it in one gulp (usually without chewing the contents), and instantly become a
superhuman dynamo, vindicator for all that is good and just. He would quickly dispatch Bluto,
rescuing himself and his friends while leaving the miscreants in a slumped heap with little tweeting
birds circling their heads.

One of the reasons Popeye was a popular character is that his cartoons had at least one

message that someone wanted to get across: Spinach is good for you. But spinach - at least
cooked spinach? is really hard for most of us to swallow without gagging. That is probably why
Popeye gulped it down without chewing. Little children forced to eat the vile stuff were coaxed by
parents urging that “Popeye loves spinach,” and “you want to be strong like Popeye, right?”
Surprisingly, that didn’t actually make it taste any better.
So what does this have to do with the categorical approach of analyzing criminal records to
determine their immigration consequences? Well, the categorical approach can be really confusing.
The more you study it, the more confusing it can become until your brain gags on it and you start
looking for something more palatable to ingest. But it’s good for you. More importantly, it’s good
for your clients. Properly understood and applied, the categorical approach can be like Popeye’s can
of spinach - it can dramatically reverse the beating you have been taking in Immigration Court into
outright victory for you and your client.

When I say “dramatically,” I mean just that - there are many, many crimes that have been
accepted for years as grounds of deportability, or inadmissibility, or aggravated felonies that may now
be challenged successfully because of changes and clarifications in the application of the categorical
approach. I will offer some examples later in this paper, and they may surprise you. And there are
even more crimes that, while they may still be found deportable or inadmissible offenses by the BIA
or a skeptical Immigration Judge, are nonetheless subject to serious challenge on legal grounds,
enhancing your prospects on appeals to the BIA or the Court of Appeals.

When you start thinking about all the ways the categorical approach can be employed in cases
you thought were hopeless, you will be ready to wolf the stuff down and get that power working for
you and your clients. Like Popeye’s spinach, it’s amazing stuff!

1. Introduction

The categorical approach is the means by which a criminal conviction is determined to be
within the class of offenses described in the Immigration and Nationality Act. If you don’t understand
it, you can’t possibly know whether a conviction makes your client deportable, or inadmissible, or
ineligible for relief or naturalization. It’s like having an excellent recipe and all the ingredients you
need to make a beautiful Spanish paella - but you have no idea what to do with those ingredients
because you can’t read the recipe! If you represent respondents with criminal convictions,
understanding the categorical approach is every bit as important as knowing how to read. Some
people read better, or faster or with greater comprehension than others, but being unable to read at
all is a severe handicap!

Simply put, the categorical approach examines the statutory elements of the criminal offense

4 To this day, the only cooked spinach I can stand—and I love it—is served in Indian restaurants.



