
 

        

HANDBOOK FOR THE FIDUCIARY

ADVISING AND COUNSELING TRUSTEES

MARY C. BURDETTE

Calloway, Norris, Burdette & Weber

3811 Turtle Creek Blvd., Suite 400

Dallas, Texas 75219

Telephone: 214-521-1520

Facsimile: 214-521-2201

mburdette@cnbwlaw.com

www.cnbwlaw.com

14TH ANNUAL

ESTATE PLANNING, GUARDIANSHIP

AND ELDER LAW CONFERENCE

THE UNIVERSITY OF TEXAS SCHOOL OF LAW   

GALVESTON, TEXAS

August 9-10, 2012



Handbook for the Fiduciary -2-

TABLE OF CONTENTS

I.  Duties of a Trustee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6
A.    Texas Trust Code Section 113.051 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6
B.    Common Law . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6

1.   Duty of Loyalty . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6
               2.    Duty of Competence  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7

a.  Duty to Comply with Prudent Investor Rule . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7
b.  Duty Not to Delegate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7
c.     Duty to Keep and Render Accounts  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7
d.     Duties at Inception of Trusteeship . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7
e.     Duty to Exercise Reasonable Care and Skill . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8
f.  Duty to Take and Retain Control of Trust Property . . . . . . . . . . . . . . . . . . . . . . . . . . 8
g.  Duty to Preserve Trust Property  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8
h.  Duty to Enforce Claims  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8
i.  Duty to Defend  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8
j.  Duty Not to Co-mingle Trust Funds . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8
k.  Duty with Respect to Bank Deposits  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8
l. Duty with Respect to Co-trustees . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8

3.  Duty of Full Disclosure  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8
4.  Duty to Reasonably Exercise Discretion.  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9

a.  Power to Adjust Between Principal and Income. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9
b.  Judicial Control of Discretionary Power. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10
c.  There Is No “Absolute” Discretion. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10
d.  Petitioning Court for Instructions. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10

II. Trust Management and Investments - the Prudent Investor Standard . . . . . . . . . . . . . . . . . . . . . . . 11
A.  Texas Trust Code Chapter 117 - Uniform Prudent Investor Act (UPIA)  . . . . . . . . . . . . . . . . . 11

1. Application of UPIA . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11
2. Standard of Care  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11
3.    Diversification . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11
4.    Duties at Inception of Trusteeship . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12
5. Duty of Loyalty   . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12
6. Duty of Impartiality  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12
7. Delegation of Investment and Management Functions  . . . . . . . . . . . . . . . . . . . . . . . . . 12

a. Duties When Delegating . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12
b. Duty of Agent . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12
c. Avoidance of Liability . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12

8. Principles of Prudence  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12
a. Diversification    . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13
b. Risk/return Analysis . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13
c. Cost Avoidance  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13
d. Balancing  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13
e. Delegation  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13

III.  Evaluation of Trust Estate  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13
A.  Initial Evaluation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13
B.  Review of Prior Trustee's Actions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13
C.  Periodic Evaluation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14
D.  Evaluation of Assets  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14



Handbook for the Fiduciary -3-

IV.  Special Issues with Trust Assets . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14
A.  Real Estate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14

1.  Environmental Risk Evaluation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14
2.  Evaluation of Casualty and Liability Insurance . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14
3.  Review of Lease Terms and Their Compliance . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14
4.  Personal Site Evaluation    . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15
5.  Review of Property Tax Appraisals . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15

B.  Mineral Interests  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15
1.  Review Division Orders . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15
2.  Notify Operators and Lessees of Trust Information and Address . . . . . . . . . . . . . . . . . . . . 15

C.  Business Interests . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15
1.  Evaluation of Type of Interest Held . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15
2.  Review Buy-sell Agreements, Business Continuation Agreements or Other
       Shareholder Agreements  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16
3.  Evaluation of Continuation of Business Versus Sale or Winding down of Interest . . . . . . 16

a.  Factors to Be Considered in Making Determination . . . . . . . . . . . . . . . . . . . . . . . . . 16
4.  Structure of Business . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16
5.  Subchapter S ("Qsst") Filing Requirements, If Necessary . . . . . . . . . . . . . . . . . . . . . . . . . 17

D.  Review Cash Accounts  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17
1.  Insured Accounts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17
2.  Interest Bearing Accounts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17
3.  Excess Cash . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17

E.  Stocks and Bonds . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17
F.  Life Insurance Policies  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 18

1.  Due Diligence/investigation of Company . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 18
2.  Appropriateness of Investment in Life Insurance . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 18

G.  Notes  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 18

V.  Developing Appropriate Investment Policy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 18
A.  Setting the Investment Policy  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 18

1.  Factors to Consider . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 18
2.  Information to Be Received Before Setting Investment Policy . . . . . . . . . . . . . . . . . . . . . 19
3.  Components of Investment Policy  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 19

a.  Performance Goals  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 19
b.  Asset Allocation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 19
c.  Guidelines for Investments  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20
d.  Procedure for Evaluation of Investments on an On-going Basis  . . . . . . . . . . . . . . . . 20

VI.  Implementing the Investment Policy  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20
A.  Investment Consultants, Advisors and Managers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20

1.  Advisability of Hiring . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20
2.  Cost of Professional Advice . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20
3.  Selecting the Advisor . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 21
4.  Issue of Impermissible Delegation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 21

a.  Duty Not to Delegate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 21
b.  The Restatement View  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 21
c.  Ability of Texas Trustee to Delegate Investment Decisions . . . . . . . . . . . . . . . . . . . . 21

B.  Mutual Fund Investments  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 22



Handbook for the Fiduciary -4-

1.  Advantages . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 22
2.  Cost   . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 22
3.  Selecting the Funds . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 22
4.  Types and Number of Funds . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 22
5.  Combining Funds with Individual Securities . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23

C.  Index Funds Solution . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23
D.  Regular Review of Portfolio and Performance . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23

VII.  Distribution Guidelines and Policies  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23
A.  Provisions of Trust Instrument . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23
B.  Discretionary Distributions  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24

1.  Extent of Discretion Granted . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24
2.  Monthly or Periodic Distributions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24
3.  Additional Distributions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24
4.  Communicating Distribution Decisions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25
5.  Responsiveness  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25
6.  Tax Impact . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25

C.  Proper Weighing of Beneficiaries Interests   . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25
D.  Loans to Beneficiaries . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 26

VIII.  Accounting   . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 26
A.  Duty to Prepare Accounts  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 26

1.  Texas Trust Code . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 26
2.  Statute of Limitations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 26
3.  Contents of Accounting . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 27
4.  Accounting for Smaller Trusts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 27
5.  More Complex Trusts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 27

B.  Frequency and Distribution of Reports  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 27
1.  Annual or  More  Frequent Reporting . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 27
2.  Distribution of Reports . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 27

C.  Audited Financials . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 28
D.  Summary of Important Trust Transactions and Projections  . . . . . . . . . . . . . . . . . . . . . . . . . . . 28

IX.  Record Keeping  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 28
A.  Tickler Calendar for Important Dates . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 28
B.  Receipts, Bank Statements and Cancelled Checks . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 28
C.  Written Broker's or Advisor's Reports and Recommendations . . . . . . . . . . . . . . . . . . . . . . . . . . 28
D.  Written Correspondence to and from Beneficiaries and Telephone Memoranda . . . . . . . . . . . . 29

X.  Tax Reporting Requirements . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 29
A.  1041ES . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 29
B.  1041  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 29

1.  Filing Requirements for Trusts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 29
2.  Exceptions to Filing Requirements . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 29

C.  Notice of Fiduciary Relationship - Form 56 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 30
D.  Taxpayer Identification Number . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 30
E.  Generation-skipping Distributions Form 706 Gs(d-1) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 30
F.  Generation-skipping Transfer  Tax  Return for Terminations - Form 706gs(t) . . . . . . . . . . . . . . 30

XI.  Self Dealing and Other Conflicts of Interest . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 30



Handbook for the Fiduciary -5-

A.  Texas Trust Code Provisions  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 30
1.  Loans  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 30
2.  Purchases or Sales  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 30
3.  Sale of Trust Assets to Another Trust . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 30
4.  Additional Restrictions  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 30

B.  Federal Provisions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 31
C.  Trust Instrument Provisions Authorizing Self-dealing . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 31
D.  Some Common-sense Advice to the Trustee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 31

XII.  Rights and Liabilities to Third Parties  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 31
A.  Torts  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 31
B.  Contracts of the Trustee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 31

XIII.  Summary . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 32

Appendix 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 33
Interview Questionnaire (For Selecting Investment Advisor) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 33

            
Appendix 2 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 35

Trust Discretionary Distribution Request Form  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 35

Appendix 3 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 36
Discretionary Distribution Checklist  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 36

Appendix 4  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 38
Authorization Form for Loan from Trust  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 38

Appendix 5  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 39
Simple Trust Accounting . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 39

Appendix 6  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 40
Trust Estate Evaluation Checklist . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 40

Appendix 7  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 42
Sale of Significant Assets Checklist . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 42



Handbook for the Fiduciary -6-

HANDBOOK FOR THE FIDUCIARY

I. DUTIES OF A TRUSTEE

A. Texas Trust Code Section 113.051
The Texas Trust Code provides that the trustee shall "administer the trust according to its terms and [The

Texas Trust Code].  In the absence of any contrary terms of the trust instrument or contrary provisions of [The
Texas Trust Code], in administering the trust the trustee shall perform all of the duties imposed on the trustees
by the common law."  Tex. Prop. Code Ann. §113.051 (Vernon's 1984).  All references to the Texas Trust
Code are to the Texas Trust Code, which is codified in Article 9 of the Texas Property Code.

B.   Common Law
Case law has categorized fiduciary duties in various ways, but generally, they fall into four main

categories: (1) duty of loyalty, (2) duty of competence, (3) duty to reasonably exercise discretion, and (4) duty
of full disclosure.  For a comprehensive discussion of fiduciary duties, see MOORE, FIDUCIARY
LITIGATION TRIAL HANDBOOK 2000, 24th Annual Advanced Estate Planning and Probate Course.

Probably the most famous, and eloquent, description of a “fiduciary” was made by Justice Cardozo in
the case of Meinhard v. Salmon, 249 N.Y. 458, 164 N.E. 545-46, 62 A.L.R. 1 (1928):

Many forms of conduct permissible in a workaday world for those acting at arm’s length, are
forbidden to those bound by fiduciary ties.  A (fiduciary) is held to something stricter than the
morals of the market place.  Not honesty alone, but the punctilio of an honor the most sensitive, is
then the standard of behavior.  As to this there has developed a tradition that is unbending and
inveterate.  Uncompromising rigidity has been the attitude of courts of equity when petitioned to
undermine the rule of undivided loyalty by the “disintegrating erosion” of particular exceptions.
... Only thus has the level of conduct for fiduciaries been kept at a level higher than that trodden
by the crowd.

The following is a discussion of the general fiduciary duties owed by a trustee that have been well
established under the common law. 

1. DUTY OF LOYALTY  
The duty of loyalty is the hallmark of a fiduciary relationship.  The trustee must at all times place the

interests of the beneficiary above his own.  Slay v. Burnett Trust, 187 S.W.2d 377 (Tex. 1945).  The trustee
is not permitted to "place himself in a position where it would be for his own benefit to violate his duty to the
beneficiaries."  (Section 170, FRATCHER, SCOTT ON TRUSTS (Fourth Ed. 1989) ("SCOTT").  See also
Section 170 of the RESTATEMENT (SECOND) OF TRUSTS, (the "RESTATEMENT").  A trustee who
utilizes or takes trust property for his own benefit is considered to be “self-dealing.”  Any self-dealing by a
fiduciary will give rise to a “presumption of unfairness,” and the burden of proving the fairness of the
transaction is placed on the fiduciary.  Texas Bank and Trust Co. v. Moore, 595 S.W.2d 502 (Tex. 1980);
Pace v. McEwen, 574 S.W.2d 792 (Tex. Civ. App.– San Antonio 1978, writ ref’d n.r.e.); Jochec v.
Clayburne, 863 S.W.2d 516 (Tex. App.–Austin 1993, writ denied).

Texas Trust Code Section 117.007 expressly provides that a trustee shall invest and manage the trust
assets solely in the interest of the beneficiaries.

Section 117.008 expressly requires a trustee to act impartially in investing and managing trust assets if
the trust has two or more beneficiaries, taking into account any differing interests of the beneficiaries.  See
also SCOTT and the RESTATEMENT, Section 183.
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2. DUTY OF COMPETENCE
The Trustee has an affirmative duty to administer the trust.  TEX. PROP. CODE §§ 113.006 and

113.051.  The fundamental duties of a trustee include the use of the skill and prudence which an ordinary,
capable and careful person would use in the conduct of his own affairs.  Interfirst Bank Dallas, N.A. v. Risser,
739 S.W.2d 882, 888 (Tex. App. –Texarkana 1987, no writ).  The duty of competence encompasses many
“sub-duties,” some of which are described below.

a. Duty to Comply With Prudent Investor Rule
Effective January 1, 2004, the Texas Trust Code has adopted the “prudent investor” rule.  Texas Trust

Code §117.003 provides that a trustee owes a duty to the beneficiaries of the trust to comply with the prudent
investment rule, unless altered by the provisions of the trust.  The standard of care for the prudent investor
is stated in Texas Trust Code §117.004 as follows: 

A trustee shall invest and manage trust assets as a prudent investor would, by considering the
purposes, terms, distribution requirements, and other circumstances of the trust.  In satisfying this
standard, the trustee shall exercise reasonable care, skill, and caution.

A trustee’s investment decisions regarding individual assets must be evaluated in the context of the trust
portfolio as a whole and as part of an overall strategy having risk and return objectives reasonably suited to
the trust.  See Section II infra.

b. Duty Not to Delegate  
The trustee is generally obligated to personally administer the trust and cannot delegate to others acts

that the trustee should personally perform.  See Section 171 of SCOTT and the RESTATEMENT.  There are
exceptions to this rule.

A trustee may employ attorneys, accountants, agents, including investment agents, and brokers
reasonable necessary in the administration of the trust estate.  TEX. PROP. CODE § 113.018.  A trustee also
may delegate investment decisions under certain circumstances.  TEX. PROP. CODE §117.001.  See Section
II.A.7. infra.

c. Duty to Keep and Render Accounts  
A trustee is under a duty to the beneficiaries of a trust to keep full accounts of the trust estate that are

clear and accurate.  Section 172 of SCOTT and the RESTATEMENT.  A beneficiary may demand a written
statement of accounts covering the trust's transactions.  TEX. PROP. CODE §113.151.

d. Duties at Inception of Trusteeship
Within a reasonable time after receiving trust assets, a trustee shall review the trust assets and implement

decisions concerning the retention and disposition of assets, in order to bring the trust portfolio into
compliance with the purposes, terms, distribution requirements and other circumstances of the trust, and the
Texas Trust Code.  TEX. PROP. CODE §117.006.
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