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  The Program Electronic Review Management (PERM) labor certification application process 

is a complex and highly regulated procedure that requires complete familiarity with the applicable 

U.S. Department of Labor (DOL) regulations and knowledge of the nuances in obtaining certifica-

tion of a PERM application. This article provides some tips for navigating through the PERM pro-

cess. Of course, the most important tip is the one which, if followed, would have prevented the most 

recent PERM denial! 

 

  Based on the authors’ knowledge of the PERM regulations, reading of the Board of Alien La-

bor Certification Appeals (BALCA) decisions, and understanding of the PERM FAQs, with the fol-

lowing is a list of 20 tips that are important and have broad applicability. Of course, there are other 

tips that could vie for the top 20, but these are the ones that made the authors’ list. 

 

  These tips are important for both novices and experienced practitioners. For novices, these tips 

will help practitioners wend their way through the complicated PERM labor certification process. 

For the experienced, these tips will confirm what is already being done correctly and possibly serve 

as reminder about some things forgotten. 

 

TIP #1—Alternative Requirements Must be Substantially Equivalent. 

 

  20 Code of Federal Regulations (CFR) §656.17(h)(4)(i) states that alternative experience 

requirements must be substantially equivalent to the primary requirements. When the employer 

specifies alternative experience requirements, the question is which requirement is the “primary” 

                                                      

Articles do not necessarily reflect the views of the American Immigration Lawyers Association. 
*
 Edward R. Litwin is the sole shareholder of Litwin & Associates, A Law Corporation, located in South San Francisco. He is 

certified by the California State Bar Board of Legal Specialization as a specialist in immigration & nationality law. He served 

on AILA’s Board of Governors for 10 years and has held numerous appointed positions. He is included in Best Lawyers in 

America, An International Who’s Who of Corporate Immigration Lawyers, Who’s Who in American Law, Who’s Who in Exec-

utives & Professionals, national registry of Who’s Who and Strathmore’s Who’s Who. He is married and has four sons who just 

call him dad and could care less about any Who’s Who! 

Grace Hoppin is a senior associate at Jackson & Hertogs, LLP, located in San Francisco, specializing in corporate and busi-

ness immigration. An attorney since 1998, she worked at the U.S. Department of Labor (DOL) as a labor certification specialist 

for more than three years prior to attending University of California’s Hastings College of the Law. Grace returned to DOL as 

a labor certification specialist in 2002, and was selected to serve on a national DOL team that drafted the PERM regulations. 

She has been selected for inclusion in the International Bar Association’s Who’s Who Legal for Corporate Immigration and 

Who’s Who Legal: California. Grace served as DOL liaison for the Northern California Chapter of AILA in 2000–2001, and 

has served on AILA’s DOL liaison committee since 2009 currently serving as vice chair. She was a speaker at the AILA Cali-

fornia Chapters Conferences (2005, 2009, 2010), the AILA Annual Conferences (2007, 2009, 2010), the AILA Midyear CLE 

Conference (2011), the 2008 AILA PERM CLE Conference, and numerous AILA webinars and audio seminars. 

J. Ira Burkemper is an attorney in the Santa Clara, California office of Fragomen, Del Rey, Bernsen & Loewy. His immi-

gration practice involves business and professional visas; labor certifications, immigrant visas, consular representation in 

nonimmigrant visa applications, compliance with employment eligibility verification (I-9) requirements, and citizenship mat-

ters for foreign executives, managers, and professionals. He is a member of AILA’s DOL liaison committee. He received his 

J.D. from the University of Southern California in 1994 and has a Master of International Management from Thunderbird (the 

American Graduate School of International Management). 

TOP 20 TIPS FOR PREPARING APPROVABLE PERM APPLICATIONS 

by Edward R. Litwin, Grace Hoppin, and J. Ira Burkemper
*
 



TOP 20 TIPS FOR PREPARING APPROVABLE PERM APPLICATIONS  

2 

Copyright © 2010, American Immigration Lawyers Association (AILA) 

requirement and which is the alternative requirement. Without going into a discussion about primary 

and alternative requirements, keep in mind that primary and alternative experience requirements 

must be substantially equivalent. 

 

  Matter of Globalnet Management L.C., 209-PER-00110 (BALCA Aug. 6, 2009) illustrates the 

issues involved with ensuring that primary and alternative requirements are substantially equivalent. 

The employer specified a primary requirement of a bachelor’s degree plus two years of experience 

and the alternative requirement of 14 years of experience (using the H-1B regulation equivalency of 

“three years for every missing year of education”). BALCA determined that the 3-to-1 equivalency 

formula from the U.S. Citizenship and Immigration Service’s (USCIS) H-1B regulation was 

inapplicable in a PERM context; therefore, requiring 14 years experience was not substantially 

equivalent to a bachelor’s degree plus two years experience. Although reference to specific 

vocational preparation (SVP) has lost much of its usefulness, it is obvious that a bachelor’s degree 

and two years experience would have an SVP equivalency of four years as opposed to a 14-year 

SVP for the alternative requirement, which is a 10-year difference! 

 

  The case becomes more complicated when the primary requirement is a master of science 

(M.S.) degree and the alternative requirement is a bachelor’s (B.S.) degree plus five years 

experience. The SVP of an M.S. degree is four and the SVP of a B.S. degree, plus five years 

experience is seven. DOL may not consider these to be “substantially equivalent.” In this instance, 

employers should be prepared to defend their requirements as substantially equivalent, even if the 

requirements do not have parallel SVPs. 

 

TIP #2—The Foreign National Must Meet the Stated Job Requirements Before He or She 

Starts Working for the Sponsoring Employer 

 

 This tip contains a number of facets: 

 

a. Be sure the foreign national meets the stated educational requirements. For example, if the 

requirement is a bachelor’s degree, does the applicant’s foreign bachelor degree meet that 

requirement? This issue arises when the applicant has a foreign bachelor’s degree based on 

a three-year program. Even if the foreign degree may not be equivalent to a four-year bach-

elor’s program, this can be explained in Section H.14 to make the three-year degree ac-

ceptable. 

 

b. Watch out for EDGE evaluations. Although USCIS uses these evaluations in the H-1B con-

text, it may also use EDGE evaluations in an I-140 context. Again, using the appropriate 

language in H.14 will assist in ensuring approval at the I-140 stage. 

 

c. Be sure the foreign national meets the required years of experience. 

 

 In Matter of Continental System USA Inc., 2009-PER-00376 (BALCA Mar. 2, 2010), DOL 

denied the PERM application because the employer required 24 months experience but the employ-

ee had only 20 months experience at the time he was hired. BALCA affirmed DOL’s denial and re-
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