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WHY WORRY ABOUT PROFESSIONALISM?
By:

Michael H. Rubin®

1. ETHICS vs. PROFESSIONALISM - AN OVERVIEW

There has been a rampant rise in regard for the concept of “professionalism.”

There has been reams of paper in journals and law reviews devoted to discussing and
parsing the distinctions “ethics” and “professionalism. The discussion has not been confined to
Texas, although the Texas Lawyers Creed stands in contrast to the Texas Disciplinary Rules of
Professional Responsibility.?

Across the nation, there are non-binding “codes of conduct” or “codes of civility” or
“lawyer’s creeds” or “codes of professionalism.” This mushrooming mound of aspirational
goals, ubiquitous promises of mannered behavior, and grand phrases indicate that the legal
profession deems itself to be in a crisis. There are a plethora of publications professing the
palliative of professionalism as a panacea for the perils of practice.?

! Mr. Rubin has an active commercial transaction and litigation practice and has lectured nationally on issues of
ethics and professionalism. His writings on ethics have been used at law schools around the country. He received
the national Burton Award at the Library of Congress for excellence in legal writing for his publication on ethics. He
is a member of the American Law Institute and participated in the debates on the ALI Restatement of the Law
Governing Lawyers, and he was a member of the ABA House of Delegates during its deliberations on the Ethics
2000 Revision to the Model Rules. He has served as an Adjunct Professor since 1976, teaching Louisiana real
property finance law at LSU Law School and ethics at Tulane Law School. He has served as President of the
American College of Real Estate Lawyers, the Louisiana State Bar Association, the Southern Conference of Bar
Presidents (covering 17 State Bar Associations), and the Bar Association of the U.S. Fifth Circuit Court of Appeals,
and has served on the Board of the National Conference of Bar Presidents. He is a member of the American
Academy of Appellate Lawyers, the American College of Commercial Finance Lawyers, and is one of only 50 U.S.
attorneys in the Anglo-American Real Property Institute. His numerous legal publications have been cited as
authoritative by courts at all levels in Louisiana and by the U.S. Fifth Circuit Court of Appeals. A portion of this
paper consists of adaptations of the author’s prior publications, including: “The Ethical Utah Lawyer: What Are The
Limits In Negotiation?,” 21 Utah Bar Journal 15 (March/April, 2008); “The Intersection of Conflicts of Interest and
Imputation of Knowledge,” 22 ABA Probate and Property 53 (Nov. 08); “Ethics,” The Construction Lawyer, Fall
2006; and “Labor Negotiations: Do Any Rules of Ethics or Professionalism Really Apply?” ALI-ABA Labor
Seminar, Spring 2003, “The Ethical Negotiator: Ethical Dilemmas, Unhappy Clients, and Angry Third Parties,” 26
The Construction Lawyer 12 (2006); “Breaching the Protective Privity Wall: Expanding Notions of Real Estate
Lawyers’ Liability to Non-Clients,” The ACREL Papers, Fall 2002 (ALI-ABA); “From Screens and Walls to
Screams and Wails: A Selective Look at Screening Among The Various Ethics Rules and Cases and “A
Consideration of Some Unanswered Questions,” The ACREL Papers, Fall, 2001 (ALI-ABA); and “The Ethics of
Negotiations: Are There Any?" 56 Louisiana Law Review 447 (1995).

% The Texas Disciplinary Rules of Professional Conduct are contained in Tex. Govt Code Ann., tit. 2, subtit. G, app.
(Vernon Supp. 1995).

® The reader will note a definite tilt towards alliteration in this paragraph. As Justice Cardoza noted, in discussing
legal opinions (but using a concept applicable to all effective writing): “The opinion will need persuasive force, or
the impressive virtue of sincerity and fire, or the mnemonic power of alliteration and antithesis, or the terseness and
tang of the proverb and the maxim.” P.H. Dunn, “How Judges Overrule: Speech Act Theory And The Doctrine Of
Stare Decisis,” 113 Yale L.J. 493 (2003), citing Benjamin N. Cardozo, Law and Literature and Other Essays and
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What is the nature of the apparent crisis that has caused the rise in “professionalism”
concerns and why does it require the reaction that has been engendered?

A basic problem is in the use of the term “professionalism.” No standard definition of
“professionalism” is available. Writers of periodical and law review articles cannot agree on any
particular and limited definition;* the reaction is more akin to the famous statement of Justice
Potter Stewart, who, in speaking of pornography, said “I know it when | see it.”

On the one hand, there are those who argue that the entire concept of professionalism is
illusive and self-defeating, a tacit admission that the Bar either cannot or should not make its
members abide by any standards more stringent than that imposed by statutes and the Rules of
Professional Conduct.® Contrast these views to those who advocate that professionalism can and
should be taught, that professionalism is what you ought to do while ethics are what you are

Addresses 9 (1931).

For essays and articles on professionalism, in addition to those noted in the next footnote, see:

Durham, “Promoting The Standards Of Professionalism And Civility,” 19 Utah B.J. 8 (2006); McMahon,
“Declining Professionalism In Court: A Comparative Look At The English Barrister,” 19 Geo. J. Legal Ethics 845
(2006); Corn, “Lessons From The Law Of War: A New Perspective On The "Legal Warrior's" Code Of
Professionalism,” 47 S. Tex. L. Rev. 781 (2006); Kennedy, Lantin & York, “Professionalism: Dealing With
Unprofessional Conduct In Bankruptcy,” 36 U. Mem. L. Rev. 575 (2006); Schofield, “Practice & Professionalism
Tips From A Mediator, Arbitrator And Appraiser,” 1 Trial Advoc. Quarterly (2006); Gunnarsson, “Professionalism:
Judges' Pet Peeves,” 94 Ill. B.J. 20 (2006); Alvarado, “A Radical Proposal For Lifetime Professionalism,” 37 St.
Mary's L.J. 1053 (2006); Johnson, “Applying The Standards Of Professionalism And Civility To The Practice Of
Criminal Law, 18 DEC Utah B.J. 28 (2005); Rhode, “Profits and Professionalism,” 33 Fordham Urb. L.J. 49 (2005);
Uelmen, “The Evils Of "Elasticity": Reflections On The Rhetoric Of Professionalism And The Part Time Paradox In
Large Firm Practice,” 33 Fordham Urb. L.J. 81 (2005); Creamer, “Professionalism: The Next Level,” 79 Tul. L.
Rev. 1539 (2005); Ames, “Concerns About The Lack Of Professionalism: Root Causes Rather Than Symptoms
Must Be Addressed,” 28 Am. J. Trial Advoc. 531 (2005); and Barton, “The ABA, The Rules, And Professionalism:
The Mechanics Of Self Defeat And A Call For A Return To The Ethical, Moral, And Practical Approach Of The
Canons,” 83 N.C. L. Rev. 411(2005).

* Rizzardi, “Defining Professionalism: | Know It When | See 1t?” 79 FI. B.J. 38 (2005); Ciolini, “Redefining
Professionalism as Seeking”,” 49 Loyola L. Rev. 229 (2003); -Ravenal, “The Contagion of Example: Attacking the
Root of the Problem in Lawyer Professionalism 31 Federal Lawyer (2002); Bien, “A New Way for Courts to
Promote Professionalism”, 86 Judicature 132 (2002); Coleman, “Professionalism Within the Profession,” 65 Tex.
B.J. 926 (2002); Sturman, “Professionalism: We Know it When We See It,” 6 Nevada Lawyer (2002); Bronson,
“Professionalism is a Choice,” 23 Montana Lawyer (2002); Vincent, “Aspirational Morality: the ldeals of
Professionalism, April Utah B.J. 24 (2002); Harris, “The Professionalism Crisis--the 'Z' Words And Other Rambo
Tactics: The Conference of Chief Justices' Solution,” 53 S.C. L. Rev. 549 (2002); Spivey, “Ethics: Lawyering and
Professionalism,” 33 St. Mary's L.J. 721 (2002); Harris, “The Professionalism Crisis,” 3 Prof. Lawyer 1 (2001);
Morgan, “Real World Pressures on Professionalism,” 23 U. Ark. Little Rock L. Rev. 409 (2001); Berry, “Civility
and Professionalism,” Nevada Lawyer (Nov. 2002).

5Jacobellis v. Ohio, 378 U.S. 184, 197, 84 S.Ct. 1676, 1683, 12 L.Ed.2d 793 (1964) (concurring opinion).

8See, e.g., Wittmann,“Should "Professionalism" Be Mandatory? Can Civility Be Taught?”, 45 La. B. Journal 19
(1997); Alston, “The Ten Commandments of Professionalism: a Misguided Effort,” 4 Prof. Lawyer 24 (2002);
Morgan, “What Needs Fixing? Toward Abandoning Organized Professionalism, 30 Hofstra L. Rev. 947 (2002); and

Wangen, “Professionalism and Other Myths,” March Oregon St. Bar Bulletin 78 (1999).
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