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Funny How Time Slips Away':

Unlawful Presence and Status Violations
“By Raed Gonzalez, Faye Kolly and Linsay Curcio®

This article will discuss how a practitioner determines when unlawful presence,
overstays, and status violations begin to accrue and how those issues affect a client’s eligibility
for immigration benefits. The distinction between unlawful presence, overstays, and status
violations, while all related, are distinct. It is imperative that practitioners understand the
nuances to determine the best possible legal strategies for clients who may have “let time slip
away.”

1. Client Consultations: Well hello there...

During an initial consultation with a client, issues related to accrual of unlawful presences
and status violations should be carefully vetted in order to determine eligibility for immigration
benefits, and to discuss with the client potential risks. Below are common initial consultation
scenarios in which these issues arise. Notably, while these issues may have been vetted during
an initial consultation, it is important to monitor the issue of unlawful presence and status
violations throughout the progress of the case as clients may fail to disclose prior orders of
removal, return trips to their home countries, or other grounds of inadmissibility during an initial
consultation.’

2. Unlawful Presence: My it’s been a long, long time...

a. What is unlawful presence?

! Title attributed and inspired by Willie Nelson’s song entitled “Funny How Time Slips Away.”
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Unlawful presence is defined as the expiration of a period of stay authorized by the attorney
general or any presence without being admitted or paroled.’ Generally, the period of
unauthorized stay is determined by the expiration of an I-94 or any presence in the U.S. without
admission or parole.

Periods of authorized stay include the period of stay annotated on the I-94. There are other
periods of “authorized stay” which are not considered periods of lawful stay, but by USCIS
policy are considered stays in which unlawful presence is not accumulated.’

3. When does Unlawful Presence triggers a bar: Too Much Time has Slipped Away

Inadmissibility due to unlawful presence is triggered upon departure from the United
States, after April 1, 1997. INA § 212(a)(9)(B)(i)(I) makes inadmissible any alien for three years
who “was unlawfully present in the United States for a period of more than 180 days but less
than one year...who seeks admission within 3 years of date of such alien’s departure or
removal.”® In other words if your client either entered without inspection and has no status or
has been found to have violated their status or if their status has expired and it has been more
than 180 days but less than a year upon departure from the U.S., they will be subject to a 3 year
bar from return to the U.S.

INA § 212(a)(9)(B)(1)(II) makes inadmissible any alien for ten years who “was
unlawfully present in the United States for one year or more, and who again seeks admission
within 10 years of the date of such alien’s removal or departure.”’ Similarly, if your client
entered without inspection and has no status, has been found to have violated their status, or if
their status has expired for more than 365 days upon departure from the U.S., they will be subject
to a 10 year bar from re-entry to the U.S.

a. How do I count Unlawful Presence for the 3/10 year bar?

As already indicated generally unlawful presence is calculated after the expiration of a period
of stay authorized by the attorney general or any presence without being admitted or paroled.8
Generally the period of authorized stay is determined by the I-94 or any presence in the U.S.
without admission or parole. There are however, other date calculations to bear in mind when
determining how to calculate unlawful presence for the purposes of determining a 3/10 year or
permanent bar.

e Unlawful under INA 212(a)(9)(B) is NOT counted in the aggregate for the 3/10 year bar.”

In other words, if an individual was in the U.S. prior to April 1, 1997 and left before this
date, but re-entered the U.S. after April 1, 1997, the time spent in the U.S. prior to the enactment
of the Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA) will not count
toward the accumulation of time for the purposes of the bar. Similarly, if your client was

*INA § 212(a)(9)(B)(ii)

> Consolidation of guidance Concerning Unlawful Presence for Purposes of Sections 212(a)(9)(B)(i) and
212(a)(9)(C)(1)() of the Act, USCIS Memorandum, May 6, 2009. AILA Doc. 09051468.

°INA § 212(a)(9)(B)()(T)

TINA § 212(a)(9)(B)(i)(II)

¥ 1d. at note 3.

? 1d. at note 4.
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