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Pretrial and Trial Procedure Update

Attorneys

Gregory v. Porter & Hedges, LLP, 398 S.W.3d 881, 885 (Tex. App.--
Houston [14th Dist.] 2013, pet. denied) (Plaintiffs seeking forfeiture of
attorneys’ fees may not recover fees paid by a third party. Rather, the
attorney must return to each client the fees that each client paid to the
lawyer. Fee forfeiture is only available for “clear and serious” violations of
a lawyer’s fiduciary duty, and even then, total fee forfeiture is not always
appropriate.).

Tactical Air Def. Servs. v. Searock, 398 S.W.3d 341, 346-47 (Tex. App.--
Dallas 2013, no pet.) (The attorney-client relationship is one of principal and
agent. However, where the agent abandons his office before conclusion of
the proceedings, any knowledge possessed by the agent cannot be imputed
to the principal.” A motion to withdraw as counsel must state whether the
client consents to the motion and to state the client’s last known address.
The rule also requires an attorney seeking withdrawal to give client notice
either in person or by mail at their last known address by both certified and
regular first-class mail. Here, the defendants’ former attorney’s (Corley)
motion to withdraw did not state whether either defendant consented to
Corley’s withdrawal, it did not indicate whether the addresses listed were the
defendants’ last known addresses, nor did it indicate it was delivered in
person or by both certified and regular first-class mail. By failing to comply
with Rule 10, Corley deprived defendants of valuable due process rights.
Corley’s unexplained difficulty in communicating with his clients did not
excuse Corley’s failure to comply with the requirements of rule 10. Even if
the court assumed appellants had a duty to investigate whether Corley was
still their attorney, due process requires a lesser sanction that trial without
notice or an opportunity to be heard. Thus, Corley’s knowledge of the trial
setting cannot be imputed to defendants.).

Kanan v. Plantation Homeowner’s Assoc., Inc., 407 S.W.3d 320, 328-34
(Tex. App.--Corpus Christi 2013, no pet.) (The trial court did not err in
entering judgment on Rule 11 settlement agreement between homeowners
association and subdivision owner, who argued it was unenforceable. The
agreement was entered of record by being read into the court record.
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Although subdivision owners revoked consent to the agreement the
agreement is still enforceable as a contract, and the court only must not enter
an agreed judgment which it recognized. The agreement contained all
essential terms and material details that were vitally important and those
missing from the agreement do not render it unenforceable. Violations of
the statute of conveyances and the statute of frauds were not raised in the
pleadings or argued before the trial court and do not make the agreement
unenforceable. Also, certain terms and details of the agreement were
discussed in open court and agreed to by the parties, and not supplied by the
trial court to make the agreement unenforceable. Additionally,
homeowner’s association provided proper pleading and proof to support
enforcement of the agreement by filing a pleading seeking enforcement of
settlement agreement and injunction to restrain from interference with
enforcement.).

Sacks v. Zimmerman, 401 S.W.3d 336, 340-43 (Tex. App.--Houston [14th
Dist.] 2013, pet. denied) (Attorney’s actions must involve fraudulent or
malicious conduct to prevent attorney from successfully asserting
affirmative defense of qualified immunity. An invasion of privacy claim
does not fall into Texas’ torts involving fraudulent or malicious conduct that
would justify waiver of this litigation immunity. Additionally, conduct
complained of that took place during the representation of a client does not
prevent attorney from immunity.).

Litman v. Litman, 402 S.W.3d 280, 284 (Tex. App.--Dallas 2013, pet.
denied) (Respondent in a divorce proceeding filed a motion to recuse on the
morning the case was set for trial and thereafter left the courthouse without
presenting the motion to the trial court. The trial court called the case and
no one appeared for respondent. The judge declined to recuse because the
motion was not timely filed. A trial judge has discretion to deny a motion to
recuse made on the morning of trial as untimely and commence the trial. As
required by Rule 18a, the judge must still refer the motion to the presiding
judge of the administrative judicial district and await a response before
signing a judgment.).

Courts

Pjetrovic v. 4HG Fannin Investments, LLC, 400 S.W.3d 119, 123-24 (Tex.
App.--Dallas 2013, pet. denied) (A district court or a statutory county court
may refer any civil case or portion of it to an associate judge. An associate
judge’s order has the same force and effect as an order of the referring court
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