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“Once upon a midnight dreary, while I pondered, weak and weary, Over
many a quaint and curious volume of forgotten lore—While I nodded, nearly
napping, suddenly there came a tapping, As of some one gently rapping, rapping
at my chamber door— ‘Tis some visitor,” I muttered, “tapping at my chamber
door—Only this and nothing more.”"

The visitor, in this story at least, is nonrecourse debt.

I recall an evening late at night (or perhaps very early in the morning) in
the USC law library in 1975. The world outside was black. The law school build-
ing was closed to all but janitors and a few dedicated law students. Several of my
colleagues were running about the otherwise empty law library undertaking
“source and cite” for a law review article.

One student editor was troubled by a reference in an article to “nonre-
course debt.” That did not any sense. What sort of a debt could it be if there were
no recourse. Did the lender not expect to be repaid? What would happen if the
borrower defaulted? Did the debt simply go away if the lender truly had no re-
course? That seemed reckless. Who would be willing to lend on a truly nonre-
course basis? That was my introduction to nonrecourse debt.

A student editor finally suggested that he thought that the debt could not
be completely nonrecourse. The debt was probably secured. The lender could
foreclose on the collateral security on a default. The debt did not permit recourse
against the borrower beyond the collateral security if the borrower defaulted and
the lender foreclosed.

I accepted this simple definition of “nonrecourse” debt for a time: nonre-
course debt was debt with respect to which the creditor’s recourse on a default
was limited to the collateral security. This definition worked for me for a while.
With the passage of time, I increasingly suspected that the simple definition might
not work in all situations, particularly for tax purposes. How should I characterize
debt if the borrower was a partnership and the lender a partner of that partnership?

! Edgar Allan Poe, The Raven.
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What was the character of debt if a partner guaranteed partnership nonrecourse
debt? How should I characterize debt that was full recourse to the assets of a lim-
ited liability company, but nonrecourse to the members?

This article is about “nonrecourse” debt as “nonrecourse” is used under
four Code provisions: Section 108, Section 704, Section 752, and Section 1001.2
This article particularly examines the potential influence of proposed Treasury
Regulations on payment obligations® in characterizing debt as recourse or nonre-
course under Section 752.

|
1. Summary Inquiries Regarding Nonrecourse Rules.

Before engaging in a review of nonrecourse versus recourse under Sec-
tion 108, Section 704, Section 752, and Section 1001, we can review a series of
basic principles:

° The stakes include these stakes:

o Foreclosure of nonrecourse debt produces gain from sale —
not cancellation of indebtedness income.

o Foreclosure of recourse debt with a deficiency produces
gain from sale to extent of fair market value of collateral
and then cancellation of indebtedness income to the extent

of the deficiency.

o Cancellation of indebtedness income can qualify for insol-
vency and other exceptions.

. Nonrecourse debt can produce deductions subject to special
rules.

. Recourse debt under Section 752 depends on one or more

partners bearing the economic risk of loss of partnership li-
abilities. Bearing the economic risk of loss can be subject
to complex tests.

o Partner nonrecourse debt (which is actually a special class
of recourse debt) creates deductions that are allocated to the
partner bearing the economic risk of loss of the debt. Con-
siderable doubt exists when debt will be partner nonre-
course debt.

. The tax law should provide a consistent definition of “re-
course debt” and “nonrecourse debt” across Sections 108,

2 Other provisions, such as Section 465, also refer to “nonrecourse debt.”
3 REG-119305-11 (January 29, 2014).
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