CLE THE UNIVERSITY OF TEXAS SCHOOL OF LAW

Presented:
Government Enforcement Institute
Must-Have Insights and Strategies for Corporate Counsel and Practitioners

May 13-14, 2015
Dallas, TX

Corporate Internal Investigations
Best Practices, Pitfalls to Avoid

Matthew D. Orwig (Matt)

Author contact information:
Jones Day

2727 North Harwood Street
Dallas, Texas 75201-1515

morwig@jonesday.com
214-969-5267

Continuing Legal Education « 512-475-6700 -

www.utcle.org






INTRODUCTION: THE BENEFITS OF AN EFFECTIVE CORPORATE INTERNAL INVESTIGATION

Corporations are being scrutinized today as never before.
Public and private companies alike are examined and in-
vestigated not only by the U.S. government, but by increas-
ing numbers of local, state, and foreign government agen-
cies. Private plaintiffs are also filing more and more cases
with significant allegations that attempt to call a corpora-
tion’s conduct into question. Frequently, corporate scrutiny
focuses on compliance issues: that is, whether companies
comply with the legal obligations to run the business ethi-
cally around the world. Corporations are clearly facing sig-
nificant challenges.

There is a path, though, for corporations to best protect
themselves in the harsh glare of the spotlight on compli-
ance issues. That is: When a company is confronted with
evidence or allegations of potential wrongdoing, the com-
pany is well served to respond deliberately and thought-
fully by making sure that it understands all the facts. If the
facts evidence a violation of policy—or worse, of law—the
company should respond promptly with appropriate dis-
cipline, remediation, and (in certain cases) perhaps even

discussions with the government.

Under the right circumstances, conducting an effective
corporate internal investigation protected by the attorney-
client privilege can benefit the company in a number of

ways:

* Revealing all of the relevant facts so that management
and/or the board can make a fully informed decision as
to how best to proceed;

+ Stopping the conduct to prevent further violations;

+ Memorializing the company’s good-faith response to the

facts as they become known;

+ Insulating management and/or the board against allega-
tions of complicity; and

+ Promoting a culture of transparency and compliance

throughout the organization.

Each of these benefits can be achieved if the investigation
is well designed with a specific work plan that addresses
document collection and review, witness interviews, care-
ful analysis, and periodic reporting in the format that best

serves the client’s interests.

Jones Day has developed one of the deepest benches
in the world of former prosecutors and regulators and of
lead trial lawyers, all of whom guide and defend companies
every day through their most sensitive and urgent issues.
The materials in this collection, written by the partners and
associates within the Firm’s Corporate Criminal Investiga-
tions Practice, describe different aspects of our practice
as related to corporate internal investigations. The materi-
als cover best practices in witness interviews, reflections
on the corporate attorney-client privilege, representation
issues in internal investigations, joint defense agreements,
the effective use of experts, the growing prevalence of
global corporate investigations, and protecting a compa-
ny’s interests after self-disclosure.

We hope that you find these materials instructive and
helpful.

Charles Carberry and Richard Deane
Practice Leaders

Corporate Criminal Investigations
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