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GUARDIANSHIP AND THE IMPAIRED 

DIVORCE CLIENT 

I. INTRODUCTION 
 
As America grays, so do our clients. The 

Baby Boomers begin to reach age 70 starting 
next year, and their large numbers necessitate our 
business models to pay attention to their needs. 
And their needs through divorces will include 
more and more in guardianship and probate 
matters. 

Tie the Baby Boomer’s aging population to 
the high rates of divorce and remarriage, the 
divorce of an aging blended family becomes ever 
more complicated. Retirement fund values are 
creeping back up, more double income houses, 
children having children and grandparents (both 
biological and step-grandparents) raising 
grandchildren continue to stress the second 
marriage relationships. As such, more divorces 
will occur with our older population which may 
include the incapacity of one of the parties. And 
step-children will get involved and claim 
incapacity of their biological parent. This paper 
will provide guidance on the issues presented. 

As you assist your older clients in divorce, 
consider enlisting the aid of regular practitioner 
in the estate and probate arena. The overlap of 
trusts’ unique requirements, of the Estates Code 
intricacies and the long term effects of money 
management require some extra research and 
prior proper planning.  

But don’t forget that the planning purposes 
evident for the older client who is ill are also 
relevant to a young client if they were to pass 
away unexpectedly. Many of the appellate cases 
we utilize went up on appeal because of the 
unexpected death of a party in the middle of a 
divorce. So prepare to be the first source of 
contact with family members if your client dies 
during the divorce and be able to explain that all 
precautions have been done to protect your 
client’s assets. Also, prepare for the claim of 
incapacity and need for guardianship being 
advanced by a child for their parent as a divorce 
looms. 

II. GUARDIANSHIP OVERVIEW 
 
Historically a person subject to a 

guardianship was presumed to lose his or her 
rights to engage in most transactions and make 

most decisions. Since at least 1993, under 
Section 1151.001, an incapacitated person for 
whom a guardian is appointed retains all legal 
and civil rights and powers except those 
designated by court order as legal disabilities by 
virtue of having been specifically granted to the 
guardian. See TEX. ESTATES CODE § 1151.001. 

When a guardianship is potentially needed, 
there are differing standards of review depending 
upon which issue is of concern for the 
prospective ward. As such you need to recognize 
there are differing applicable standards of 
capacity as relates to financial transactions, as to 
need of a full or temporary guardianship, or the 
capacity to execute testamentary instruments. 
This article does not address each issue, but if 
your client’s conduct is being called into 
question, it is important to know what specific 
allegations are asserted and what conduct is 
being questioned. Generally, a guardianship is 
either for the person and/or the estate. 

A. Guardianship Of The Person v.  

Estate 

1. Guardianship of the Person 
Section 1151.051 grants the guardian of the 

person the right and duty to provide care to and 
control of the person, subject to any limitations 
set by the court. Specifically, Section 
1151.051(c) provides that the guardian of the 
person has the right to have physical possession 
of the person and to establish the person’s legal 
domicile, the duty of care, control, and protection 
of the person and to provide the person with 
clothing, food, medical care, shelter, and the 
power to consent to medical, psychiatric, and 
surgical treatment other than in-patient 
psychiatric commitment of the person. See TEX. 
ESTATES CODE § 1151.051(c). 

If a person is found to lack the capacity to 
handle any of his personal matters, the guardian 
would have full authority to handle such matters 
and the person is presumed to have no legal right 
to make such decisions. If, however, a person is 
not found to be totally incapacitated (either 
expressly by the court or pursuant to the current 
presumption) to handle his personal affairs, a 
person retains all civil rights and powers not 
expressly revoked or granted to a guardian of his 
person. See TEX. ESTATES CODE § 1101.152. 
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2. Guardianship of the Estate 
Section 1151.101 provides that a guardian 

of the estate is entitled to the possession and 
management of all property belonging to the 
person, to collect all debts, rentals, or claims that 
are due to the person, to enforce all obligations in 
favor of the person, and to bring and defend suits 
by or against the person, subject to the provisions 
of the Estates Code. TEX. ESTATES CODE § 
1151.101. 

Similarly to the guardian of the person, if a 
person is found to lack the capacity to handle any 
and all of his or her financial matters, the 
guardian would have full authority to handle such 
matters and the person is presumed to have no 
legal right to bind his estate. If, however, a 
person is not found to be totally incapacitated 
(either expressly by the court or pursuant to the 
current presumption) to handle his estate, a 
person may retain certain civil rights and powers 
relating to his estate. See TEX. ESTATES CODE § 
1151.051. 

B. Temporary v. Permanent 

Guardianships 

1. Temporary Guardianships 
In certain limited circumstances, a court 

may appoint a temporary guardian if it is 
presented with substantial evidence‖ that a person 
may be incapacitated and it has probably cause to 
believe person or his or her estate requires the 
immediate appointment of a guardian. TEX. 
ESTATES CODE § 1251.001 et seq. The intended 
purpose of a temporary guardianship is to protect 
the person’s health and well-being, and/or 
preserve the estate until it can pass into the hands 
of a permanent guardian, the situation giving rise 
to the temporary guardianship is resolved by a 
less restrictive alternative, or the court has the 
opportunity to determine whether the person is 
not incapacitated.  

To balance the civil rights of the person 
alleged to be incapacitated with the ability to 
protect him or her, the Estates Code limits both 
the circumstances under which a temporary 
guardian can be appointed and the powers and 
duties of the temporary guardian. A court is only 
to grant a temporary guardian those powers and 
duties that are necessary to protect the respondent 
against the imminent danger shown. TEX. 
ESTATES CODE § 1251.010(B). Even following a 
temporary guardian’s appointment, the person 

subject to a temporary guardianship is not 

presumed to be incapacitated. TEX. ESTATES 
CODE § 1251.002. 

2. Permanent Guardianships 
The majority of guardianships are 

permanent guardianships. A permanent 
guardianship requires that a court find, by clear 
and convincing evidence, that (i) the person is an 
incapacitated person; (ii) it is in the best interest 
of the person to have the court appoint a person 
as guardian of the person; and (iii) the rights of 
the person or the person’s property will be 
protected by the appointment of a guardian. See 

TEX. ESTATES CODE § 1101.001 et seq. Before 
appointing a permanent guardian, the court must 
also find by a preponderance of the evidence that 
an adult person is totally without capacity to care 
for himself and to manage the individual’s 
property, or the individual lacks the capacity to 
do some, but not all, of the tasks necessary to 
care for himself or herself or to manage the 
individual’s property. TEX. ESTATES CODE § 
1101.101. If the need for a guardianship is 
disputed, the proposed ward is entitled to a trial, 
either to the court or (if he requests) to a jury.  
TEX. ESTATES CODE § 1101.052. Upon the 
conclusion of the trial, the court may appoint a 
permanent guardian of the individual’s person 
and/or estate with either full or limited authority. 
TEX. ESTATES CODE § 1101.151. 

C. Choice of Courts 

If a spouse is a ward in a guardianship 
proceeding, the spouse with capacity may seek a 
divorce in district court and transfer the 
proceeding to the guardianship court or file the 
divorce proceeding directly in the guardianship 
court if it is pending in a statutory probate court. 
TEX. ESTATES CODE CH. 1022; In Re Graham, 
971 S.W. 2d 56 (Tex. 1998). If the spouse with 
capacity is serving as the guardian of the other 
spouse, he or she will no longer be able to serve 
as guardian and will need to request the 
appointment of a successor guardian.  

In re Graham is significant in that it forced 
the Texas Court of Appeals to recognize the 
expanded jurisdiction of statutory probate courts. 
The Texas Supreme Court outlined the statutory 
probate court’s jurisdiction and defined 
“appertaining to or incident to” an estate.  
Graham, 971 S.W.2d at 59. More importantly, it 
held that the probate court can effectively and 
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