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Drafting Texas Security Instruments to Accommodate the TARA and

Related Mortgage Opinion Letter Drafting Considerations

I. INTRODUCTION!
A. Background

This article focuses on how Chapter 64 of the
Texas Property Code, having the official title of
the "Assignment of Rents Act"? impacts drafting
certain agreements granting security interests or
collateral interests in real property and the
improvements thereon, together with and
including personal property used in connection
therewith and stream of income or revenue
This article does not,
however, provide background for an argument

derived therefrom.

or discussion surrounding the "absolute
assignment” of rents or the "collateral"
assignment of rents, as this subject has been and
will continue to be the subject of articles and
presentations; provided, however, it is helpful to
provide a brief historical overview of drafting
deeds of trust and assignment of rents and leases
before TARA in order to fully appreciate the
changes in the language resulting from TARA's
enactment.

In conjunction with your review of this article
and the attachments hereto, I would like to call
your attention to Winstead PC's updated Texas
Annotated Assignment of Rents (the "Annotated
Assignment"). The Annotated Assignment was
presented by Lorin Williams Combs and Jeff
Matthews at the 46™ Annual William W.
Gibson, Jr. Mortgage Lending Institute. The
Annotated Assignment was prepared for use

! The opinions expressed in this article are those of
the author and not those of the State Bar of Texas, the
Real Property, Probate and Trust Law Section, the
Committee that drafted the proposed version of
TARA, or the author's firm.

2 Chapter 64 of the Texas Property Code ("TARA")
consisting of Secs. 64.001 to 64.062, was added by
Acts 2011, 82nd Leg., R.S., Ch. 636, Sec. 2.

with the Annotated Promissory Note prepared
by Winstead PC and sited in the Annotated
Assignment, the Annotated Deed of Trust
prepared by Winstead PC and sited in the
Annotated Assignment, and the Annotated
Guaranty prepared by Winstead PC and cited in
the Annotated Assignment. In addition to the
primary contributions of Lorin Williams Combs,
Edward A. Peterson, and Jeffrey Matthews, the
Annotated Assignment contains significant
commentary from a number of lawyers in
Winstead PC's Litigation Section, Bankruptcy
Section, Banking and Finance Section, as well as
the firm's Real Estate Development and
Investment Section. This article would not have
been possible without the effort of the other
Winstead attorneys and their continued efforts
with respect to the Annotated Assignment and
other annotated loan documents. In addition, I
presented this paper at the Advanced Real Estate
Drafting Course in Dallas, Texas, on March 6,
2014.

By enacting TARA, the 82™ Texas Legislature
settled the following question that has been the
subject of debate for several decades: is it
possible to create an absolute assignment of
rents. The answer to this question is important
to lenders that make loans secured by real
property (including the income stream produced
from such property) because these lenders want
to know with certainty that that income (or, in
the case of real property improvements that are
leased to third parties such as office buildings,
shopping centers, and apartment complexes,
"rents") is the property of the lender and will
automatically belong to the lender upon the
occurrence of a certain, stated event, such as an
event of default. Further, real estate lenders
needed to make sure that intervening creditors
(in Bankruptcy proceedings or otherwise) do not
have any prior rights to those rents or income
streams. Therefore, prior to the enactment of
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TARA, real estate attorneys and their lender
clients pushed for Texas courts to recognize the
"absolute" or "automatic" assignments of rents.
TARA  establishes that, notwithstanding
anything contained in the assignment of rents,
the deed of trust or any other loan document, an
assignment, pledge, transfer, or grant of security
interest in "rents" or other revenue is a collateral
assignment and grant of security interest and not
an absolute assignment with a license back.

TARA not only clarifies that a security interest
in rents is not "absolute", it contains the default
provisions dictating how the lender may use and
collect rents (absent an agreement between
lender and borrower). For example, each of the
following sections in TARA includes language
permitting the parties to agree to a position that
is contrary to the "default" TARA provisions:

(a) Section 64.002(a)(3) allows for notice to
be given pursuant to and in accordance with a
separate agreement between the parties.

(b) Sections 64.002(b)(1)-(3) allow the
address for notices to be as specified in a
security agreement or other document agreed to
by the parties.

(©) Section 64.055(c)(2) states that "except
as otherwise agreed in a document signed by the
tenant, the tenant is not obligated to pay to an
assignee rent that was prepaid to the assignor
before the tenant received" the enforcement
notice pursuant to Section 64.055(a) of TARA.

(d) Sections 64.058 and 64.059 set forth
default provisions for application of received
rents unless the parties have otherwise agreed in
writing.

(e) Section 64.060(d) deals with a situation
in which more than one party has a security
interest in rents. This subsection allows for an
intercreditor agreement to override the default

provisions in this subsection relating to
competing security interests and collection of
rents.

® Section 64.062 permits subordination by
one party of its interests in rents pursuant to a
written agreement.

Because TARA does allow for third party
agreements to alter the default provisions, it is
important for parties to become familiar with
TARA and the alternatives that can be
constructed through drafting. The purpose of
this article is to provide potential lenders and
borrowers and their respective counsel with
analysis surrounding drafting considerations and
specific mortgage loan documents.

B. Before TARA

By way of background, prior to the enactment of
TARA, real estate practitioners in Texas debated
the use of a conditional (i.e., collateral) or
absolute assignment of Rents. Many
practitioners believed, because of the specific
language in Taylor v. Brennan, 621 S.W.2d 592
(Tex. 1981), that it was not possible to draft an
absolute assignment of rents that would be
enforceable under Taylor. The rationale against
"absolute" assignments is outlined by the Court

in Taylor as follows: (1) Texas is a lien theory
state and therefore the beneficiary does not have
title to the mortgaged property and is not entitled
to rents prior to foreclosure, absent an agreement
to the contrary; (2) if the beneficiary obtains an
unconditional absolute assignment of the rents,
such beneficiary would have the right to the
rents prior to foreclosure; and (3) if such
beneficiary's assignment of rents is conditional
(i.e., not effective unless some affirmative act is
taken by such beneficiary) then such beneficiary
has no right to the rents until such beneficiary
obtains possession of the mortgaged property,
impounds the rents, has a receiver appointed, or
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