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by Simon Azar-Farr**
In Esparza-Rodriguez v. Holder ' the Fifth Circuit found
that, for immigration purposes, a Class A misdemeanor assault conviction under Texas Penal Code § 22.01(a)(1) was
a crime involving moral turpitude (CIMT). In so doing, it
blurred the lines between simply taking note of the /bet of a
conviction, as directed by the categorical approach, and
considering the facts about the conviction, which is not
permissible. Four years later, in Gomez-Perez v. Lynch,2 the
Fifth Circuit returned to § 22.01(a)(1), reversing EsparzaRodriguez and reorienting its application of the categorical
approach. This opinion followed Mathis v. United States.3
the latest in a series of U.S. Supreme Court opinions that
chastised circuit courts for allowing an assessment of the
facts to creep into their analysis.
Gomez-Perez changed the landscape of how crimes of
moral turpitude are assessed in the Fifth Circuit. However,
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it left open two important questions: whether Gomez-Perez
and Esparza-Rodriguez have overruled BIA case law
permitting a finding that, in certain circumstances, a crime
involving moral turpitude (CIMT) can be committed through
mere recklessness; and what happens when the alien bears
the burden of proof regarding a past conviction, and the
conviction record does not reveal whether the conviction
qualifies under the categorical approach as a CIMT (or other
disqualification for immigration relief). This two-part article
will address these questions, and examine the implications
of Gomez-Perez more broadly. Part I will first explain the
recent jurisprudence and its legal background. Part II will
assess the implications of Gomez-Perez and how it affects
the landscape of CIMT cases.
BACKGROUND: THE CATEGORICAL APPROACH

The Immigration and Nationality Act (INA) contains a
number of provisions that render a non-citizen who has been
convicted of certain kinds of crimes inadmissible, removable, or ineligible for relief from removability.4 Of particular interest in this article is the class of crimes described in
the INA as “crimes involving moral turpitude”—a term of
art not defined in the INA, but interpreted by the Board of
Immigration Appeals (BIA) as:
conduct that shocks the public conscience as being
inherently base, vile, or depraved, and contrary to the
appreciated rules of morality and the duties owed between persons or to society in general. Moral turpitude
has been defined as an act which is per se morally
reprehensible and intrinsically wrong, or malum in se,
so it is the nature of the act itself and not the statutory
prohibition of it which renders a crime one of moral
turpitude. Among the tests to determine if a crime
involves moral turpitude is whether the act is accompanied by a vicious motive or a corrupt mind.5
The method by which it is determined whether a particular criminal conviction is for a CIMT is the categorical approach, which focuses exclusively on the nature of the crime
of conviction rather than the underlying facts in a particular
case,6
The Supreme Court has informed us (within the context
of criminal sentencing enhancements,7 which are governed
by the same analysis8) that applying a categorical approach,
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rather than a fact-based inquiry, serves several interests.
The categorical approach carries out Congress’s intent that
it be the conviction, not the underlying acts leading to the
conviction, which determines the defendant’s fate. It does
not undercut a plea bargain by bypassing the crime pleaded
to and looking anew at the activity that gave rise to the criminal charge. And it spares the courts the burden of relitigating the case, an activity that, in addition to being timeconsuming and costly, could be significantly compromised
by the vagaries of past records.9
Courts have applied the categorical approach for over a
century, in both criminal and immigration contexts. The
resulting case law is rich and occasionally contradictory.
Exceptions abound. Still, there are consistent threads that
run through these court opinions, originating with two
seminal criminal cases, Taylor v United States and Shepard
v. United States. 10
In summarizing the essential holdings of these two cases,
this article will refrain from delving too deeply into their
facts or even their context (a sentencing enhancement for
armed career criminals11) as that ground has been well
covered elsewhere. But it does need to establish a few nomenclature conventions to clarify the discussion.
The crime of conviction is the prior conviction that may
bring adverse criminal or immigration consequences, such
as a sentence enhancement, removal from the United States,
or denial of relief from removal. It is also referred to as the
predicate conviction, and it is often, but not always, a state
conviction.
The generic crime is the crime named in the federal criminal or immigration statute which imposes the adverse criminal or immigration consequence on the party. For a sentencing enhancement, the generic crime is usually either a
“violent felony” or a “serious drug offense,” each of which
is further described in the federal statute as including certain
more specifically named crimes, such as “burglary ” In immigration law, the three main categories of generic crimes
are aggravated felonies, serious drug offenses, and CIMTs.
This article focuses on the immigration law’s generic CIMT,
The Categorical
Supreme Court
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It was in Taylor that the Supreme Court first held that
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