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HOW RECENT FIDUCIARY DUTY CASES AFFECT 

ADVICE TO DIRECTORS AND OFFICERS OF 

DELAWARE AND TEXAS CORPORATIONS 

By 

Byron F. Egan, Dallas, TX∗ 

I. Introduction. 

The conduct of corporate directors and officers is subject to particular scrutiny in the 

context of business combinations (whether friendly or hostile), executive compensation and other 

affiliated party transactions, allegations of illegal or improper corporate conduct, and corporate 

insolvency.  The individuals who serve in leadership roles for corporations are fiduciaries in 

relation to the corporation and its owners. 

Increasingly the courts are applying principles articulated in cases involving mergers and 

acquisitions (“M&A”) to cases involving executive compensation, perhaps because both areas 

often involve conflicts of interest and self-dealing or because in Delaware, where many of the 

cases are tried, the same judges are writing significant opinions in both areas.  Director and 

officer fiduciary duties are generally owed to the corporation and its shareholders, but when the 

corporation is insolvent, the constituencies claiming to be beneficiaries of those duties expand to 

include the entity’s creditors. 

Similar fiduciary principles are applicable to governing persons of a general or limited 

partnership and a limited liability company (“LLC”).  These entities are often referred to as 

“alternative entities” in recognition that the rights and duties of their owners and governing 

persons can be modified by contract to greater extent than is permitted in the case of 

corporations. 

The focus of the Congress of the United States (“U.S.”) on how corporations should be 

governed following corporate debacles early in the last decade led to the Sarbanes-Oxley Act of 
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2002 (“SOX”).
1
  SOX was intended to protect investors by improving the accuracy and reliability 

of corporate disclosures made pursuant to the securities laws.
2
 

On July 21, 2010, President Obama signed the Dodd-Frank Wall Street Reform and 

Consumer Protection Act (“Dodd-Frank”)
3
 into law.  This sweeping legislation governs not only 

the financial services industry, but also public companies generally. 

On April 5, 2012, President Obama signed the Jumpstart Our Business Startups Act (the 

“JOBS Act”)
4
 into law.  This legislation was enacted to bolster economic growth by providing 

certain private companies with greater access to early funding opportunities and exemptions 

from SOX. 

While SOX, Dodd-Frank, the JOBS Act, and related changes to SEC rules and stock 

exchange listing requirements have mandated changes in corporate governance practices, our 

emphasis will be on state corporate statutes and common law.
5
  Our focus will be in the context 

of companies organized under the applicable Delaware and Texas statutes. 

Prior to January 1, 2006, Texas business corporations were organized under, and many 

are still governed by, the Texas Business Corporation Act, as amended (the “TBCA”),
6
 which 

was supplemented by the Texas Miscellaneous Corporation Laws Act (the “TMCLA”).
7
  

However, corporations formed after January 1, 2006 are organized under and governed by the 

Texas Business Organization Code (“TBOC”),
8
 which was extensively amended in the 82nd 

Texas Legislature, 2011 Regular Session (the “2011 Texas Legislature Session”),
9
 and the 83rd 
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(“SOX”); see infra Appendix A; Byron F. Egan, Major Themes of the Sarbanes-Oxley Act, 42 TEX. J. BUS. L. 339 
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House Counsel (July 22, 2010), http://www.jw.com/site/jsp/publicationinfo.jsp?id=1430.  
2  SOX is generally applicable to all companies required to file reports, or that have a registration statement on file, with 
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Preliminary Reflections of Two Residents of One Small State (February 26, 2002), 
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6 TEX. BUS. CORP. ACT ANN. arts. 1.01 et. seq. (Vernon Supp. 2007) [hereinafter “TBCA”]. 
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Appendix C. 
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