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1. Overview of Materials.

Attorneys representing borrowers and lenders are often required to give or to review legal
opinions in financing transactions. These materials will outline several common ethical
considerations when rendering legal opinions. The primary focus will be on the following two
opinion reports: Real Estate Finance Opinion Report of 2012 prepared by the ABA Section of
Real Property, Trust and Estate Law, Committee on Legal Opinions in Real Estate Transactions,
the American College of Real Estate Lawyers, Attorneys’ Opinion Committee, and the American
College of Mortgage Attorneys, Opinions Committee (the “2012 Report™), 47 Real Prop. Tr. &
Est. J. 213 (2012), and Local Counsel Opinion Letters — A Supplement to the Real Estate Finance
Opinion Report of 2012, prepared by the same groups (the “Local Counsel Supplement”), 51 Real
Prop. Tr. & Est. J. 167 (2016).

II. Why Issue Financing Opinions to Third Parties?

Most loan documents, such as credit agreements, mortgages, deeds of trusts, security
agreements, guaranties, and other closing documents are forms drafted by and required by the
lender. Yet, routinely borrower’s counsel is required to render opinions to the lender on the
lender’s own forms. The negotiation and rendition of legal opinions can add substantially to the
cost of the loan for the borrower. Why require the borrower’s counsel to render these opinions?
There are two answers to this question. The first is that an opinion of borrower’s counsel may be
a requirement of the lender’s internal regulatory requirements. Whether or not the opinion actually
adds value to the transaction, the borrower will have to furnish the opinion in order to receive the
funds. In this case, borrower’s counsel should attempt to work with his or her client to render the
opinion as efficiently as possible, while bearing in mind the risks of the opinion to the opinion
giver’s firm. The second is that, particularly in multi-state transactions, the lender may not engage

local counsel in the jurisdictions of the borrower or the collateral and is relying upon borrower’s
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