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P r a c t i c e  P o i n t e r :   

41%  of the agreements (52 agreements)  are 

st ructured as an asset  purchase or 

com binat ion of asset  and equity purchase.  

Certain logist ical issues arise when 

t ransact ions are st ructured to include an 

asset  purchase.  

These logist ical issues may include:  

( i)  com m ingled cont racts (cont racts of the 

Seller that  cover both the carved-out  

business being sold and other businesses that  

will be retained by the Seller after complet ion 

of the carveout ) ;  ( ii)  third party consents 

may be necessary to assign cont racts;  ( iii)  

the Seller ’s books and records are frequent ly 

m aintained on a consolidated basis, thus 

making it  difficult  to t ransfer separate records 

for the carved-out  business being sold;  ( iv)  

addit ional documents are often required in 

order to effectuate an asset  t ransfer such as 

bills of sale, assignment  and assumpt ion 

agreements and other legal documents that  

may be required to be delivered and/ or filed 

in order to effect  and/ or record t ransfers of 

certain assets, such as real property or 

intellectual property;  and (v)  the need to 

create, and in som e cases license to, legal 

ent it ies to receive the assets (which may 

require significant  t ime and effort  in some 

foreign jur isdict ions) .

*  One agreement  included as an equity purchase contains an asset  purchase component , but  is excluded from 
the subset  “ involving an asset  purchase”  because it  is not  pr imarily an asset  purchase and does not  contain the 
common features of an asset  purchase.

Ten agreements that  involve an equity purchase expressly provide for a pre-closing reorganizat ion whereby 
assets of the carved-out  business are cont r ibuted to a subsidiary of the Seller that  is acquired by the Buyer.
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Sim ultaneous Sign/ Close?* *

* *  Some simultaneous sign and close agreements include at t r ibutes that  are typical for agreements that  do not  
contain a simultaneous sign and close (e.g., closing condit ions and term inat ion provisions) .  Therefore, throughout  
this Study we have included agreements with a simultaneous sign and close st ructure in subsets where these 
agreements contain the applicable features being analyzed.
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Com m ingled Contracts to Be Unw ound

35 agreem ents (28% ) expressly provide for the unwinding of 

com m ingled contracts.  14 of these agreem ents provide for unwinding 

as both a pre- and post - closing covenant , 17 solely as a pre-closing 

covenant  and three solely as a post-closing covenant .  One agreement  

provides the covenant  for  unwinding of commingled cont racts on a 

schedule not  publicly available.  Of those agreem ents that  include an 

unwinding provision, most  designate both the Buyer and the Seller as 

responsible for effectuat ing the unwinding.  
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Commercially Reasonable Efforts

Standard for Unw inding Based on W hich Party I s 

Responsible for Unw inding
(subset :  35 agreements providing for  unwinding of commingled 

contracts)

Seller Buyer & Seller

* “Other”  includes:

(1)  Bifurcated pre-closing responsibilit y to the Seller on a commercially 

reasonable efforts basis and post -closing responsibilit y to the Buyer on a 

reasonable efforts basis.

(1)  The Seller with an “obligat ion of result ”  ( i.e.,  must  cause the term inat ion) .

(2)  The Seller must  do all things/ act ions necessary.

(1)  The Seller bears responsibilit y, but  there is no standard provided.

(1)  The Seller bears responsibilit y, but  standard is provided on schedule.

(1)  Both bear responsibilit y, but  there is no standard provided.

(4)  Both bear responsibilit y and must  cooperate with each other.

Com m ingled contracts are contracts that  cover the carved-out  business 

and all or part  of the business to be retained by the Seller.  Unwinding 

refers to the situat ion in which the carved-out  business is released 

from  the com m ingled contract , or the com m ingled contract  is split  into 

separate contracts (whether by novat ion, part ial assignment  or 

am endm ent , or som e combinat ion thereof) .  
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