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I. Manager Managed v. Member Managed—General  

 
A. An LLC’s certificate of formation must state whether it will or will not have 

managers.1 If the LLC will have managers, the certificate of formation must 

state the name and address of each initial manager.2 If the LLC will not have 

managers, the certificate of formation must state the name and address of each 

initial member of the LLC.3  

B. As can be seen, Texas law does not permit the managers of an LLC, or the 

members, if there are no managers, to hide behind a cloak of anonymity. 

Other states, for example, Colorado and Delaware, do not require the 

identification of managers or members in the LLC’s formation document. 

However, if entity is required to register in Texas, it will have to disclose its 

governing persons, and the Texas Franchise Tax statutes require the filing of 

Public Information Reports that will also eliminate much of the anonymity of 

a foreign entity that is subject to the Franchise Tax. 

II. Potential Management Issues 

A. Each governing person of an LLC is an agent of the LLC for 

purposes of carrying out its business.4 

B. In the case of a member-managed LLC, this agency authority 

extends to each member. Restrictions in the company agreement 

will not be binding on third parties without notice. 

C. Some LLCs may desire that their managers act like a corporate 

board; the same may be true of member-managed LLCs, which 

may have a board of managing members that is comprised of all or 

some of the members. Some sample language to accomplish this 

                                                 
1 Texas Business Organizations Code (hereafter “TBOC”) § 3.010. 
2 Id. 
3 Id. 
4 TBOC § 101.254. 



 6

is: 

Except where any action or approval on the part of the Members is 
expressly required pursuant to this Agreement or under applicable 
law, the powers of the Company will be exercised by or under the 
authority of, and the business and affairs of the Company will be 
managed under the direction of, a board of management consisting 
of all the Persons serving as Managers of the Company (the 
“Board of Management”), and all decisions regarding any matter 
set forth herein or otherwise relating to or arising out of the 
business of the Company will be made by the Board of 
Management. [Without limiting the generality of the foregoing, for 
purposes of clarity, the Board of Management has sole authority to 
determine to file a proceeding on behalf of the Company under 
federal bankruptcy laws.] The Board of Management shall in all 
cases act as a group through actions in meetings or by written 
consent. No Manager (acting in his or her capacity as such) shall 
have any authority to bind the Company to any third party with 
respect to any action except pursuant to a resolution expressly 
authorizing such action which resolution is duly adopted by the 
Board of Management by the affirmative vote required for such 
matter pursuant to this Agreement. 
 

D. The foregoing language is for a manager-managed LLC; it is easily 

adaptable for a member-managed LLC. 

E. This limitation on the authority of an individual manager or 

member is not binding on third parties without notice. 

 

III. Possible Securities Law Differences 

A. Manager Managed LLCs. The authors believe it is likely that, 

except in rare cases, courts will determine that membership interests in a 

manager-managed LLC are a security subject to federal and state regulation. 

Where each of the members is also a manager of the manager-managed LLC and 

each of the managers actually participates in management decisions, defense 

counsel may make a credible argument that the membership interests in the 

manager-managed LLC were not securities because no member was dependent 

“solely” or “primarily” on the efforts of others. The SEC has adopted this position 
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