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If I had six hours to chop down a tree,
I’d spend the first hour sharpening the ax.

– Abraham Lincoln1

INTRODUCTION

We are often advised to prepare for negotiation, and scholars in
many disciplines (law, economics, psychology, and others) have devel-
oped a rich mosaic cataloging dispute resolution processes.  Debates
rage about the role of economic analysis in legal disputes and
whether neutral mediators should help parties “evaluate” claims or
merely “facilitate” party communication.  But practitioners have a
tree to chop down in six hours and need practical tools.  While the
best ax is only as good as the human muscle behind it, even those
with well-honed “guts”2 can sharpen their results with analytical

1. JOSHUA N. WEISS, YOU DIDN’T JUST SAY THAT! QUOTES, QUIPS, AND PROVERBS

FOR DEALING IN THE WORLD OF CONFLICT AND NEGOTIATION 19 (2005), available at
http://www.pon.org/downloads/quote_book.pdf.

2. Marjorie Corman Aaron & David P. Hoffer, Using Decision Trees As Tools for
Settlement, 14 ALTERNATIVES TO HIGH COST LITIG. 71, 71 (1996); see also Max H.
Bazerman et al., Negotiation with Yourself and Losing: Making Decisions With Com-
peting Internal Preferences, 23 ACAD. MGMT. REV. 225 (1998); Eric Bonabeau, Don’t
Trust Your Gut, HARV. BUS. REV., May 2003, at 116, 118 (“Intuition is a means not of
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tools and psychological debiasing.  With planning, they also improve
the odds of dropping the tree in the yard rather than on the house.

This article endeavors to explain simple tools that may assist
lawyers and managers in preparing for mediation success.3  Part I
reviews an outline for traditional legal and factual analysis of liti-
gated cases.  Part II layers economic decision tree analysis atop that
foundation.  Part III acknowledges that we all have biases and draws
on psychological scholarship to help isolate their effects.  Part IV syn-
thesizes this analytical work into an adapted negotiation planning
instrument.  Finally, because different people play different roles in
unraveling a dispute, Part V offers a decision tree designed to help
disputants not only design a dispute resolution process tailored to

their case, but also decide what
roles should be cast and who
would be the most effective choice
for each role.

Since car negotiations are
easy targets and nearly ubiqui-
tous, we will periodically turn to
the hypothetical purchase of a
new Chevrolet Impala and some
legal claims that might later arise

from its performance and use.  Our “gut” sense may get us close by
ruling out clearly erroneous valuations like $100,000.  But there are
limits to that precision.  One trip to the dealership confirms that gut
senses are not evenly pared with repeat playing dealers that are
making enough money off of repeated transactions to keep the show-
rooms glittering and their sales people well-employed.  Economic

assessing complexity but of ignoring it.  That’s valuable information if you’re a
firefighter in a burning building or a solder on a battlefield. It’s not valuable if you’re
an executive faced with a pressing decision about investing millions in a new product
for a rapidly changing market.”); Chris Guthrie et al., Blinking on the Bench: How
Judges Decide Cases, 93 CORNELL L. REV. 1, 1 (2007) (describing a model that “ac-
counts for the tendency of the human brain to make automatic, snap judgments,
which are surprisingly accurate, but which can also lead to erroneous decisions”); but
see generally MALCOLM GLADWELL, BLINK: THE POWER OF THINKING WITHOUT THINK-

ING (2005) (arguing that intuition can lead to accurate decisions).
3. Russell Korobkin, Psychological Impediments to Mediation Success: Theory

and Practice, 21 OHIO ST. J. ON DISP. RESOL. 281, 282 (2006) (asserting that mediation
“success flows logically from the following normative standard: disputes should settle
in mediation if there are one or more sets of agreement terms that both parties would
prefer to accept rather than try the case to an adjudicated conclusion”).  Thanks to
Kenneth  H. Blanchard and Spencer Johnson for popularizing the term “One Minute
Manager” with their 1982 book The One Minute Manager. Many other books and arti-
cles incorporating the phrase have followed.
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