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l. Introduction

Benjamin Franklin advised that "Time is Money". In very few industries do Mr.

Franklin's words ring more true than construction.

When a construction project is late in completing, the contractor suffers increased costs
related to additional costs for general and special conditions, and the lost opportunity to recover
profit and overhead on other projects. If the owner or its representative caused the delay to

completion, the contractor may be able to recover these costs and lost profit and overhead.

Construction owners also suffer additional costs when project completion is delayed,
such as lost income or profit, loss of rental or usable value of the property, increased financing
costs, including interest on a construction loan, extended maintenance and operation expenses,
and additional consultant fees. To the extent that the contractor is responsible for the delay, the
owner is entitled to recover damages. Contract clauses, however, can be used to liquidate the
damages that an owner may recover for delay as an alternate to the actual damages that the

owner may suffer.

Many people erroneously characterize the liquidated damages provision as simply a
penalty clause assessed against the contractor for not completing the work on time. They believe
that if a contract does not include a liquidated damages provision, the contractor is not liable for
delay damages the owner may suffer. However, just because a construction contract does not
include a liquidated damages provisions does not mean that the owner is not entitled to recover
its actual damages suffered due to delay. Liquidated damages provisions are used as an

alternative to the owner's recovery of actual damages.
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A. Definition of “Liquidated Damages”

Liquidated damages provisions specify a monetary amount per day that the owner is
entitled to recover in damages if the contractor fails to complete the project by the
contractual substantial completion date. The term, ‘liquidated’ is used to make certain

and to signify the amount of damages an owner will recover in the event of a delay.

B. Purpose

[T]he fundamental purpose of a valid liquidated damages provision is to
provide the reasonable measure of compensation in the event of a breach
where, at the time the provision is agreed to the damages are

indeterminable or will be otherwise difficult to prove.
See 24 Williston on Contracts §65:3, at 250 (4th ed. 2002).

Actual damages for delay can be difficult to calculate and quantify. The inclusion of a
liquidated damages provision in the contract can eliminate the lengthy and costly process
sometimes associated with determining actual damages. However, the owner runs the risk
of incurring greater actual damages than covered by the predetermined liquidated

damages.

Il. Enforceability of Liquidated Damages Clause

The inclusion of a liquidated damages clause does not always mean the provision is
enforceable. The enforceability of a liquidated damages clause depends on multiple factors. If
damages for delay are difficult to determine then the liquidated damages clause is typically
upheld. However, if liquidated damages are a penalty or the owner caused/contributed to the
delay, then liquidated damages will not be imposed. The following sections provide some

considerations on determining if a liquidated damages clause can be enforced.
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