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"GREENCARD":

IT'S NOT LIKE THE MOVIES—

PREPARING YOUR CLIENTS FOR MARRIAGE-BASED INTERVIEWS

by Lindsay A. Curcio. Radlyn Mendoza.

INTRODUCTION

This article will discuss the issues that arise in
U.S. Citizenship and Immigration Services (USCJS)
interviews on applications for permanent residence
and naturalization. This article accompanies a panel

Articles do not necessarily reflect the views of the American
Immigration ~ Lawyers  Association.
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that includes two mock interviews that provide an
overview and insight into what occurs at an inter-
view for adjustment of status to permanent residence
and at an interview for naturalization, both based on
marriage.

PROFESSIONAL RESPONSIBILITY

The ABA Model Rules of Professional Conduct
contain a requirement of "candor to the tribunal.”
This requirement is generally applied to administra-
tive agencies, including the Department of Homeland
Security (DHS). Therefore, the attorney faces possi-
ble sanctions and even civil and criminal penalties for
violating these rules. ABA Model Rule 3.3 prohibits
knowingly making a false statement to a tribunal,
submitting false evidence, failing to correct a false
statement made to the tribunal, failing to disclose ad-
verse legal authority, and not taking reasonable reme-
dial measures including disclosure to the tribunal if a
client intends to or engages in criminal or fraudulent
conduct related to the matter at hand. For these rea-
sons, it is important that you carefully review the
facts of the case with your clients, and prepare them
for their upcoming interview. This will allow you to
make sure that your clients are accurately reporting
the facts, and allow you to advise them of the possible
penalties for providing false testimony.

Additionally, the Adjudicator's Field Manual
(AFM), to which the adjudicating officer conducting
the interview may refer, indicates that when an at-
torney "insists on responding to questions or coach-
ing the person being interviewed," the officer may
terminate the interview." The adjudicating officer
also may view the attorney's role as advising the
client on points of law, but not responding to ques-
tions the officer has asked the client.? Lastly, except
in limited circumstances, the officer will likely not
allow the attorney to serve as interpreter for the cli-
ent.®> Therefore, it is important that the attorney

! Adjudicator's Field Manual (AFM) § 15.4(b).
2 AFM §15.8.
* AFM 815.7.
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properly prepare the clients for interview so that his
or her conduct is in compliance with the officer's
expectations.

MARRIAGE-BASED
ADJUSTMENT INTERVIEW

Prior to any interview with USCIS, it is impor-
tant that the lawyer meet with his or her clients in
order to thoroughly prepare them. In most situations,
the clients have not been through this type of inter-
view before and they look to their attorney for guid-
ance. The lawyer must inform them of the kinds of
questions they will be asked, the documents they
will need to bring with them, and the possible out-
comes of the interview.

Effective Preparation

For marriage-based adjustment of status inter-
views, begin preparing the clients by reviewing the
following forms: 1-130 (immigrant petition for alien
relative); 1-485 (application for adjustment of status to
permanent residence); G-325A (biographic informa-
tion); and 1-864 (affidavit of support). Confirm that
the information listed on the forms is still correct, and
request updated documentation regarding any change
of address, employment, and relationships (births,
deaths, marriages, and divorces), as well as current
documentation relating to any arrests, pending court
cases, convictions and other dispositions.

In reviewing the forms and documentation, the
clients will become aware of the type of questions or
concerns an officer might have regarding their case.
These include issues of eligibility to marry (validity
of the termination of a prior marriage or the validity
of the current marriage), and grounds of inadmissi-
bility including criminal bars, unlawful presence,
medical, and public charge issues.

When reviewing the 1-861 affidavit of support, be
sure that the couple can document their income and
that they have the required tax and W-2 forms in their
possession. Review the 1-864 questions about house-
hold members and document any changes since the
initial filing of the case. Remember, the determination
as to whether the 1-864 requirements have been met is
made by the officer on the date of interview, so
changes to that form are common.

Finally, to help ensure that your clients are on
time for the interview, be sure they have clear direc-
tions to the USCJS office and explain anymépigsasion
procedures for entering the building.

NAVIGATING THE FUNDAMENTALS OF IMMIGRATION LAW (2009-10 ED.)

What to Expect at a Marriage-Based Interview
and the Type of Questions That May Be Asked

The following are categories of questions that
USCIS adjudicating officers often ask a couple at a
marriage-based interview. While the lawyer may
prepare the couple for the interview, it is only the
couple who may answer the questions.

» Questions concerning basic eligibility for adjust-
ment of status, criminal issues, prior marriages,
and entry into the United States. In order to be ap-
proved for adjustment of status, the alien must
have been inspected and admitted, and have a visa
immediately available.* In addition, the alien must
not be subject to any of the grounds of inadmissi-
bility, including criminal grounds, health related
grounds, public charge, immigration violations,
and national security.®

* Questionsinvolving deeperinspectioninto the

couple's relationship, such as: What did the cou-
ple buy each other for their last Christmas or
birthday celebration? What is the color of their
kitchen? Who wakes up first each day and when?

» Specific questions raised by the forms or docu-
ments submitted regarding the bona fides of the
marriage or the applicant's eligibility for adjust-
ment of status. For example, the officer may ask:
Why you did not file taxes? Why did you indi-
cate your filing status as "single," and not "mar-
ried?" For what offense were you arrested? What
was the disposition of the arrest? How many
children do you have and with whom?

e The officer also will ask the foreign national
about his or her entry into the United States as
well as any international travel after the applica-
tion for adjustment of status was filed. If the cli-
ent travels while the adjustment application is
pending without first obtaining advance parole
(or they did not travel on a valid H-1B or L-1
nonimmigrant visa), the adjustment application
will be deemed abandoned.®

e In addition, applicants who have accrued 180
days or more of unlawful presence prior to the
receipt of the application for adjustment of status
by USCIS, will trigger the three- or ten-year bar
(depending on the amount of unlawful presence)

and Nationality Act

*INA §212(a) et seq.

(INA)  §245(a).
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