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NOTE: Nothing contained in this publication is to be considered as the rendering of legal
advice for specific cases, and readers are responsible for obtaining such advice from their
own legal counsel. This publication is intended for educational and informational
purposes only.

TABLE OF CONTENTS
L INTRODUCGTION......c.ceiiiiitiiteitete ettt ettt sttt et et st ettt eb e e sanesanesaeesaeeaeenseenneenneens 1
IL. WHAT IS ELDER LAWY .ottt ettt et ettt et e s s saeesaeene s eas 2
III. SETTING UP AN ELDER LAW PRACTICE: THE NECESSITY OF A MULTI-DISCIPLINARY

COLLABORATION- BECAUSE LAWYERS DON’T KNOW ALL THE ANSWERS.........cccccveeveunn. 4
A. Top 10 Resources/Referrals for Attorneys’ Offices........cooevierierieniiiiieiieieeieseeeee e 4
B. The Ethical Limits of Collaboration with Non-Lawyers...........ccccceevieriiiiinienienienieeeee e 7
C. Top 10 Ways to Please Clients & Earn Their Trust, Loyalty and Business..........ccccceceeeuerueenee. 8
IV. ALL IN THE FAMILY — BUT WHO’S THE CLIENT? ....cceoiiiiiiiieieienienene et 10

V. MULTIPLE PARTY REPRESENTATION: WHO SHOULD WAIVE, AND WHO SHOULD GO TO
ANOTHER LAW FIRM? ...ttt ettt ettt ettt st st ea et st st esbe e enesanesanenaee 12
VI. GETTING STARTED WITH THE CLIENT OR CLIENT’S REPRESENTATIVES. ......ccccocvviveenee 14
VII. BASIC LEGAL DOCUMENTS AND PUBLIC BENEFITS........cccooiiiiiiiiiienieneeneeicereeeeeeeeeeen 16
A. Creation of Estate Planning Documents and Practice Tips .......ccceoveeerierniiinieeniienieenieenieeee 16
Lo WIS 1ottt ettt st et sae et et 16
2 TTUSES ettt ettt ettt ettt st e et s bt st e b et s bt e bt e e bt e bt e bt e saae e be e e naneenees 17
1 FIrSt Party SINT ..ot 18
i1 Third Party SINT ....oouiiieeee et 19
iii. Testamentary SNT........cooiiiiiiiiiei ettt 19
iv. Intervivos Third Party SNT ........cooiiiiiiiiieeeeeee e 20
v. “Sole Benefit” Third Party SNT ........ccceevieviieiierieieieeeeee et 20
VIL Other TIUSES ..o 20
3. Durable Power of Attorney (Texas statutory form is in Annex X) ....c..ccoceeveeneenueenenns 21
4. Medical Power of Attorney (Texas statutory form is in Annex XI).......ccccoeeeneeneennnns 22
5. Directives to Physicians (Texas statutory form is in Annex XII) ......ccccocereeneenennnnnns 24
6. HIPAA Release (ANNeX XIII)......uvveiiiiiiiiiiriiieeeeeeeiieeeee et eeeeaae e e e eetareeee s 24
B. NOD-PIODAte ASSELS ...ceouviiiiiiiiieiiie ittt ettt ettt sttt be e e s e e bt e saneeaees 25
C. Public Benefit CONSIACTAIONS .........ccueitieriieriieieeie et ettestt et et ete st sete st e saeeeeeteeaeeeseesbeebeeneeas 25
Lo VA BENETILS ..ottt ettt et ettt et et e et esaeesaeesbeeeeeneeene 26
2. Medicaid and Long Term Care Planning ..........cccceceeevevienenenenenieeeesieneneneseneeeenens 29
VIIL CONCLUSION ..ottt ettt sttt sttt st bt et ettt b e sbe bt et e eae e besaesbeeneeneenee 31
ANNEX I: Authorization FOIT ..........ocoiiiiiiiiiiieee ettt et s ae e e s 32
ANNEX II: ISSUES CRECKIIST. ......oiuiiiiiiiiiiiiciiciiieieeeccee e 33
ANNEX III: Estate Planning DoOcument LISt ........ccccueirieriiiinieeiiieeieeiie et eiteeire e eseteesiveeseneeseaeennnas 34
ANNEX IV: Estate Planning Questionnaire (Married PErsons)........cc.ccoceeveeviervienieneeneeneenceienieneenieeneen 35
ANNEX V: Estate Planning Questionnaire (Single Person) ...........ccoceeeereenienienieneeneenceieeieseeneesieeneen 41
ANNEX VI: Special Needs Planning QUESHONNAITE........cccvirruieriiirerieeiieeieeiteesiieeireesireeeeeesveessseeseseensnas 48
ANNEX VII: Health Care & Estate Planning Documents (Married Persons)..........cccceevverviiiniennieennennnee. 57
ANNEX VIII: Health Care & Estate Planning Questionnaire (Married Persons) .........cccceeeeeviernecinnennnee. 59
ANNEX IX: Health Care & Estate Planning Documents (Single Person) ...........c.cccocovieiiiiiiiiiicnicninnnn. 71
ANNEX X: Health Care & Estate Planning Questionnaire (Single Person) ..........ccceeceeevierniiinieenieennennne. 73
ANNEX XI: Texas Statutory Form of General Power of Attorney...........c.cccceeveiviiienienieniniciieneeeenen. 83
ANNEX XII: Texas Statutory Form of Medical Power of AttOrney ...........ccccoceevenienieniininieeieneeeenen. 86
ANNEX XIII: Texas Statutory Form of Directive to Physicians and Family ..........ccccccovvvevviiiiniieniieniennnn. 90

ANNEX XIV: HIPAA REICASE ...vvvveeeieeiiiieeiee ettt ettt e ettt e e e e e eeeaaeee e e e e eesaaraeeeeeseeessraeseeesennns 94



“Not for Sissies™:
Starting Up an Elder Law Practice

(How to Get Going
When You’re New to
the Practice of Elder Law)

“Old age is no place for sissies.” — Bette Davis (1908-1989)

I. INTRODUCTION

The practice of “elder law” is no place for sissies. If medical terminology and
end-of-life treatment discussions make you queasy, consider business law instead. If you
don’t care to visit hospitals, nursing homes and the homes of your clients, think about IP
litigation or financial markets regulation. If you really need to earn at least $500,000 a
year to cover your mortgage and student loans, this isn’t the right job for you. If you are
fascinated by the accumulated wisdom of people who lived through decades you did not
get to see, then maybe these are the clients you seek. If time invested in learning the final
wishes of a person near the end of her life is time you are able to spend... if drawing up
documents ensuring as certainly as possible that her adult disabled child is allowed to
occupy her residence is a task you find honorable... if you genuinely enjoy the stories of
how they met only 59 years ago and you want to help them figure out how they can
afford to keep their home in spite of expensive medical care... if you understand that for
dementia patients some days are better than others, and you may need to try again to find
a lucid interval when he is able to sign documents with capacity... then you may have
found your calling in elder law.

Still reading? You are not a sissy. Get ready to have that tested pretty regularly as
an Elder Law practitioner. Whether it’s the very personal nature of the issues at stake, the
finality of many decisions your client will make with your counsel, the risk of
caregivers/agents’ mistakes producing devastating results for a person of limited
resources and ailing health, or merely the high likelihood of disagreement or
dissatisfaction among good people struggling with sad or difficult conditions... there is
never a dull moment in your chosen field. This paper was prepared with the goal of
giving you a “heads up” as to issues that are likely to arise in the practice, and a good
running start with tools to help you get organized and possibly even avoid trouble. Best
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wishes for a fulfilling professional experience. Whether your day ends with a heartfelt
thank-you note and a Medicaid certification, or an APS neglect report and a contested
guardianship, your journey is certain to educate you on many levels — legal, financial,
inter-personal and spiritual. Hang on, and try to enjoy the ride!

Our guide to getting started is meant as a general introduction to the practice of
elder law for recent law graduates, new practitioners and attorneys who practice in other
areas transitioning into elder law. We address general practice considerations including
setting up an elder law practice and addressing the non-legal needs of clients. In addition,
we provide samples of legal documents frequently utilized in an elder law practice, and
an issue-spotting checklist for initial conferences in the most common type of elder law
practice—one focused primarily on planning for a time of diminished capacity, physical
disability, end-of-life care and estate plans, and advising agents, family and other
caregivers at such time.

II. WHAT IS ELDER LAW?

Elder law is a legal practice area addressing the needs of aging persons, their
caregivers and their community. Because the practice is defined by a demographic group
rather than a distinct and limited area of law, the practice involves a variety of issues and
related services aimed at assisting clients in meeting their personal goals, including aging
with as much dignity and independence as possible. In our experience, the needs of the
elder law client generally include, but are not limited to, the following “core” areas':

Healthcare Decision Making, Including Advance Directives

Estate Planning

Special Needs Trusts

Probate and Estate Administration

Medicare

Medicaid

Long-term Care Insurance

Housing Options

Contracts with Care Facilities (Assisted Living Facilities, Nursing Homes,
Continuing Care Retirement Facilities)

e Advocacy Related to Healthcare Services, Nursing Home Treatment, Other
Providers

The following matters also are handled by many elder law practices, but may be

"'See generally, LAWRENCE A. FRANK & RICHARD L. KAPLAN, ELDER LAW: IN A NUTSHELL (Thomson
West) (2010). This easy- to -read text does not discuss any one area in depth, especially since many public
benefit programs are state specific, but it provides an excellent overview of a number of Elder Law topics.

* See H. Clyde Farrell’s outline on Medicaid Planning in Texas in his publication, Financing Long-Term in
Texas (2012).
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