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Scenario 1

WHO’S THE CLIENT?

When an individual visits a lawyer’s office and asks
to be represented in a particular matter, the attorney
normally has little difficulty identifying who is the
client. Entity representation, however, renders the at-
torney’s client-identification process more complex. The
importance of ascertaining the identity of the client is
underscored by the American Bar Association’s (ABA)
Model Rules of Professional Conduct. These Rules im-
pose certain obligations that run from the attorney to
the client.! For example, Model Rule 1.7 focuses on the
loyalty owed by the attorney to each client.” Similarly,
Model Rule 1.6, with certain exceptions, requires the
attorney to maintain confidentiality with respect to in-
formation relating to the representation of a client.’
This confidentiality is premised on two separate, but
related, legal doctrines.’

The principle of confidentiality under the Model
Rules is based first on the attorney-client privilege and
the work product doctrine.” The second principle prem-
ised on lawyer-client confidentiality is found in the

1. See, eg, ABA Model 3. See Rule 1.6 of the Model
Rules of Prof. Conduct, Rules Rules.

1‘5;"“1.%\.- t 1 to Modl 4. Id. Rule 1.6 cmt. 3.
. As comment o Mode . )
Rule 1.7 states: “Loyalty and in- 5. Id. See Upjohn Co. wv.

dependent judgment are essen- Unied States, 449 U.S. 383

tial elements in the lawyer’s re- (1981).
lationship to a client.”
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Model Rules themselves.” Lawyer-client confidentiality is
more encompassing than the attorney-client privilege:
Regardless whether the information is protected from
disclosure under the attorney-client privilege, Rule 1.6
mandates (with certain exceptions) that all information
relating to the representation of that client, regardless
of its source, be kept confidential.’

Both the privilege and the attorney’s confidentiality
obligation contain certain exceptions. For example,
when the client gives informed consent to the disclosure
of the otherwise protected information, such informa-
tion is no longer within the scope of Rule 1.6." As a
second example, “lawyers within the same firm are
generally deemed to have implied authorization to share
client information with each other, to the extent neces-
sary to carry out the representation.”” As a last exam-
ple, a lawyer under the Model Rules may reveal client
information to the extent necessary “to prevent the
client from committing a erime or fraud that is reason-
ably certain to result in substantial injury to the finan-
cial interests or property of another and in furtherance
of which the client has used or is using the lawyer’s
services.”"

Model Rule 1.6’s obligations encompass communica-
tions between an attorney and a client." An entity, such
as a corporation, clearly cannot speak for itself; rather,
it must rely on and speak through its representatives.
Under the Model Rules, these corporate representatives
are defined as constituents.” Constituents include di-
rectors, officers, employees, members, and sharehold-

G. See Model Rule 1.6. a controversy arises between the
7. Id. Rule 1.6 cmt. 3. client and the lawyer. Rule
8. Id. Rule 1.6(a). 1.6(b}(5). For other exceptions
9. Id. Rule 1.6 emt. 5. to the principle of confidentiali-

o X ~ty, see Rule 1.6(b)1), (3}, (4),
10, Rule L6(MX2). A lawyer 3 b1y 15009 & emt. 6.

also may reveal client informa-

tion to the exfent necessary to 11. Id. Rule 1.6(a).

establish a claim or defense on 12, Id. Rule 1.13.

behall of the lawyer in the event
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