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STATUTES RELATED TO TEXAS AGRICULTURE

Texas Right to Farm Statute TEX. AGRIC. CODE §§ 251.001 to 251.006

The public policy of the State of Texas with regards to the protection of its farm and ranch
industry, particularly as to its agricultural land, is found in Section 251 of the Texas Agriculture Code:

It is the policy of this state to conserve, protect, and encourage the development and
improvement of its agricultural land for the production of food and other agricultural
products. It is the purpose of this chapter to reduce the loss to the state of its agricultural
resources by limiting the circumstances under which agricultural operations may be
regulated or considered to be a nuisance.

This policy is not simply given lip service by Texas law. Rather, the Right to Farm Statute goes
on to prohibit nuisance actions against agricultural operations. They must have operated for more than
one year prior to such an action and the operation complained of must have continued substantially
unchanged since it began. The statute doesn’t prohibit the state or a municipality from taking action to
protect public health, safety and welfare. If an impermissible nuisance action is brought, the complaining
party will be liable to the agricultural operator for all costs and expenses (including attorney’s fees, court
costs, travel and related defense expenses) incurred by the operator in defending the action. This
prohibition of a nuisance action does not bar actions for injuries or damages against operations that are
conducted in violation of federal, state, or local law.

This “grandfathering” of agricultural operations is also present in the statute’s restrictions on a
governmental entity, such as a municipality, from taking certain actions in its zoning and ordinance
process. It provides that a municipality passing a requirement, ordinance or law (hereinafter a
“requirement”) that encompasses an agricultural operation may only implement it prospectively, that is,
for the period beginning after the effective date of such requirement. The requirement cannot apply to an
agriculture operation with an established date of operation prior to the effective date of the requirement.
Likewise, annexation of agricultural lands also cannot result in the application of a city’s ordinances to
the operations thereon unless the ordinances in question are reasonably required to protect surrounding
property owners from some fairly extreme risks of disease, injury, water contamination, firearms, and
hazardous materials or traffic conditions.

The practical effect of the statute is that farms and ranches and larger agriculture operations enjoy
a relative free reign as to whatever nuisances may arise from their operations that annoy their neighbors
such as smells of dairies or feedlots, blowing hay and grass, spreading of excess amounts of chicken
manure, and water runoff that carries manure during heavy rainfall. Courts have also generally
disallowed trespass actions if they merely disguise nuisance complaints barred by the Right to Farm
Statute.

In 2009, the Texas legislature began to put some limitations on what was perceived to be an
unfettered poultry industry by amending the Texas Water Code and the Texas Health & Safety Code.
Such amendments provided that odors from poultry facilities and poultry litter are subject to restrictions
and cannot violate air and water quality standards. Violations and complaints must be investigated by the
Texas Commission on Environmental Quality within a relatively short period of time. If a persistent odor
nuisance is present on or about a poultry facility, its required water quality management plan may not be
certified unless a sufficient odor control plan is implemented. The Texas State Soil & Water Conservation
Board is required to promulgate rules concerning persistent nuisance odor conditions and apply them to
poultry facilities. Records are to be kept by these operations and made available for inspection. See TEX.
WATER CODE § 26.301 et seq. and TEX. HEALTH & SAFETY CODE § 382.068.

Agriculture Statutes — Page 1



As Texas’ urban areas continue to “take in” more and more formerly rural areas, lawyers
representing cities and developers are well-advised to investigate the operations of the “new neighbors”
and whether such operations will enjoy the insulation provided by the Right to Farm Statute.

Agriculture Related Liens

13

Agricultural Liens” Defined

A key distinction is made between “agricultural liens” and “possessory liens.” Both are available
to lenders, creditors, suppliers, laborers and others in the agriculture industry. But which lien applies and
whether the service or good fits within the definition of one or the other is critically important in
determining lien rights, priorities and remedies.

The Texas Business and Commerce Code (TBCC) provides in Section 9.102(a)(5) that an
“agricultural lien” means an interest in farm products (A) that secures payment or performance of an
obligation for (i) goods or services furnished in connection with a debtor’s farming operation or (ii) rent
on real property leased by a debtor in connection with its farming operation; or (B) that is created by
statute in favor of a person that (i) in the ordinary course of its business furnished goods or services to a
debtor in connection with a debtor’s farming operation or (ii) leased real property to a debtor in
connection with the debtor’s farming operation; and (C) whose effectiveness does not depend on the
person’s possession of the personal property. (“Agriculture liens” are also expressly defined in Section
70.401 of the Texas Property Code.)

So, for purposes of the TBCC, two fundamentals are required. First, the interest must be in “farm
products.” TBCC Section 9.102(a)(34) defines farm products as goods (movable things) with respect to
which a debtor is engaged in farming operations and which are (A) crops grown, growing, or to be grown,
including (i) crops produced on trees, vines, and bushes; and (ii) aquatic goods produced in aquacultural
operations; (B) livestock, born or unborn, including aquatic goods produced in aquacultural operations;
(C) supplies used or produced in a farming operation; or (D) products of crops or livestock in their
unmanufactured states. The definition excludes standing timber.

The second requirement is that the lien must relate to a debtor’s “farming operation.” TBCC
Section 9.102(a)(35) defines a “farming operation” as raising, cultivating, propagating, fattening, grazing,
or any other farming, livestock, or aquaculture operation. (Yes, it does look like a word or two is
missing.)

When is it useful or important to have an “agricultural lien” and what unique rights does it offer?
A holder of an agricultural lien (whether created under the Texas Property Code, i.e., Section 70.401, the
TBCC, or elsewhere) is entitled to use the self-help provisions of the TBCC, Texas’ version of the
Uniform Commercial Code.

In summary: The TBCC does apply to (a) agricultural liens, whether defined by the TBCC or
created under the Texas Property Code, provided the TBCC doesn’t specifically exclude them, and (b)
contractual liens created by contract. TEX. BUS. & COMM. CODE § 9.109(a)(1) and (2). TBCC Article 9
does not apply to: (1) a landlord’s lien, other than an agricultural lien; and (2) liens, other than an
agricultural lien, given by statute or other rule of law for services or materials (i.e., generally possessory
liens which are given special priority pursuant to TBCC Section 9.333). TEX. BUS. & CoOMM. CODE §
9.109(d)(1) and (2).

“Possessory Liens’ Defined
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