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ACCESSING TEXAS TITLE EXAMINATION STANDARDS 

The Texas Title Standards Joint Editorial Board has met quarterly since its inception in 1992. 
Its purpose is to prepare standards, accurate and practical statements of real estate law and 
procedure, for all Texas real estate practitioners. The standards presently contain 16 chapters with 
100 standards. The topics discussed in this paper are contained within Chapter IV. – Execution, 
Acknowledgment and Recordation, which consists of  the following standards: 

4.10.  Omissions and Inconsistencies 
4.20. Defective Acknowledgments. 
4.30. Delivery; Effective Date; Delay in Recordation. 
4.40. Notice Recording System. 
4.50. Constructive Notice 
4.60. Recitals in Instruments In Chain of Title. 
4.70. Duty Of Inquiry Based On Actual Notice. 
4.80. Duty Of Inquiry Based On Possession. 
4.90. Qualification As Bona Fide Purchaser. 
4.100. Qualification As Lien Creditor. 
4.110. Electronic Filing and Recordation. 
4.120. Estoppel by Deed. 

Standards 4.40 – 4.90 and 4.120 are the focus herein. 

The standards can be obtained for free at the two website identified below or by purchase of the 
two legal sources identified. 

Oil, Gas and Energy Resources Law Section Website - www.oilgas.org 

Click - Library 
Click - Title Standards 

Real Estate, Probate and Trust Law Section Website - www.reptl.org 
Click - General - Information 
Click - Lawyers - Texas Title Examination Standards 

Texas Property Code - An Appendix following Title 2.  Conveyances (pocket part in 
Volume 1 of the hard copy) 

Volume 3A of Texas Practice Series (2005 Thomson/West)) - Leopold, Land Titles and 
Title Examination, (pages 116-228) 
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PREFACE 
TEXAS TITLE EXAMINATION STANDARDS 

In 1989, the Council of the Section of Real Estate, Probate and Trust Law of the State Bar of 
Texas approved the formation of a committee to study the formulation and development of title 
examination standards. Through the newsletter of that Section, Section members were notified of 
the project. Lawyers from all parts of Texas responded evidencing their interest in working as 
active participants on this project. Subsequently, the Oil, Gas and Mineral Law Section (now the 
Oil, Gas and Energy Resources Law Section) of the State Bar of Texas asked to co-sponsor this 
project. 

After substantial study of the use of title examination standards and many hours of drafting 
and meeting time, proposed standards were published for comment in 1996 in the newsletters of 
both of the sponsoring sections. Following the receipt of comments from lawyers across Texas, 
additional revisions were made by the committee (now the ‘‘Title Standards Joint Editorial 
Board’’) and the proposed standards were once again published for comment in the Spring of 1997. 

At the State Bar of Texas Convention on June 27, 1997, 33 standards were approved by both 
the Section of Real Estate, Probate and Trust Law and the Oil, Gas and Mineral Law Section.  The 
initial standards constituted the beginning of title examination standards in Texas. Under current 
procedure, the Title Standards Joint Editorial Board, appointed by these two sections, meets at 
least semiannually to consider amendments to existing standards and additional standards. As with 
the initial standards, amendments or new standards are presented to the membership of these two 
sections prior to formal adoption; however, the Board makes changes to the comments and 
cautions as needed. In keeping with this process, the Comments, Cautions, Sources, and Histories 
have been updated from the initial Standards. 

DISCLAIMER AND INTRODUCTION 
Disclaimer: These title examination standards represent the collective consensus of The 

Title Standards Joint Editorial Board established by the Section of Real Estate, Probate and 
Trust Law and the Oil, Gas and Energy Resources Law Section of the State Bar of Texas. 
These standards should not be construed as reflecting the opinion of the State Bar of Texas, 
its officers, members or staff. These standards are presented with the understanding that 
neither the publisher nor the Joint Editorial Board is engaged in rendering legal services. In 
no event shall the Joint Editorial Board, the reviewers, or the publisher be liable for any 
direct, indirect, or consequential damages resulting from the use of this publication, 
including damages resulting from the sole or concurrent negligence of the Joint Editorial 
Board, its members, the reviewers, or the publisher. 

Because statutory law prohibits title insurance companies from insuring against loss by 
reason of unmarketable title, these standards do not apply to title examination for purposes 
of title insurance. See Tex. Ins. Code Ann. Section 2502.002. Moreover, these standards do 
not apply to the exercise of discretion by a title insurance company in determining the 
insurability of title. Title insurance is a contract of indemnity. Southern Title Guaranty Co., 
Inc. v. Prendergast, 494 S.W.2d 154 (Tex. 1973). 

Standards for real estate title examinations are statements that declare an answer to a question 
or a solution for a problem that is commonly encountered in the process of a title examination. 
Their purpose is to alleviate disagreements among members of the bar regarding real estate 
transactions and to set forth propositions (standards) with which title lawyers can generally agree 
concerning title documents to promote uniformity in the preparation, use, and meaning of such 
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documents. In other words, title standards can be viewed as a reference that can be consulted in 
the preparation and examination of title documents. Although standards do not, by themselves, 
impose compulsory legal requirements, they do establish guidelines upon which a reasonable and 
practical examination can be based. And although standards should state fundamental and enduring 
principles, they are subject to amendment as required by changes in governing law and in title and 
conveyancing practice. 

Title standards may address a variety of concerns, including the attitudes and relationships 
among examiners and between examiners and the public, the appropriate duration of a title search, 
the effect of the lapse of time on a defective or improperly recorded title document, the appropriate 
presumptions of fact that can be relied upon in the course of an examination, and the law applicable 
to commonly encountered situations. Standards should represent the near unanimous opinion of 
the experienced and competent title bar. 

Even with title standards, however, title examiners should advise their clients honestly as to 
their beliefs and opinions regarding the ownership of a particular interest in land. The judgment of 
an examiner should necessarily reflect rules of law (both legislative and case law) as well as 
justifiable presumptions that are applicable to title documents and to fact situations arising from 
the chain of title appearing of record. For example, when the name of a grantee in one deed 
corresponds with the name of the grantor in a later deed, the universal practice is to presume that 
they are the same person. And although there is nothing of record to show that the grantor was 
competent, that the signature is genuine, or that the deed was actually delivered, the universal 
practice is to presume that these are facts. Indeed, any attempt to require proof of these matters 
regarding each document in the chain of title would create chaos. 

Of course, when minor title questions do arise, the reaction of different examiners may not 
always be the same. For example, title examiners may respond differently regarding the effect of 
a recorded, unacknowledged deed; of a deed that fails to state the marital status of the grantor; or 
of a deed from a married grantor that does not contain the signature of the grantor’s spouse. Thus, 
a chief objective of title standards is to set forth uniform principles to resolve certain common title 
problems. 

Users of these Standards are cautioned that individual Standards, Comments, and Cautions 
may not reflect current case law and statutes. There is a lapse of time between the time that changes 
in law occur and the updating of the Standards, Comments, and Cautions. Users are invited to 
notify the Joint Editorial Board if they believe that any of the Standards, Comments, or Cautions 
fail to reflect current law. 

Standard 4.40. Notice Recording System 
Because Texas has a ‘‘notice’’ recordation statute, an examiner should not presume that the 

order of filing or recording of competing instruments establishes priority of right or that 
unrecorded instruments are subordinate to recorded instruments. 

Comment: 
Common Law Background: ‘‘Our system of registration was unknown to the common law.’’ 

Ball v. Norton, 238 S.W. 889, 890 (Tex. Comm’n App. 1922, judgm’t adopted). ‘‘At common law 
in England, there was no system of registration or recording, and the rule between claimants of the 
same title was found in the maxim ‘prior in tempore potior est in jure,’ which means, he who is 
first in time has the better right.’’ 2 Maurice Merrill, Merrill on Notice § 921 (Vernon 1952). This 
is still the law except as abrogated by statute. Thus, as between claimants who are not entitled to 
the special protections conferred by recording statutes, the first in time is first in right. 
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