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Post-Verdict Pitfalls and Proposed Remedies

I. Introduction.

This paper provides a guide for handling the intense
period between verdict and the expiration of
jurisdiction in the trial court, primarily from the
perspective of the losing defendant.  Different
practitioners will have different approaches; this paper
represents conclusions drawn by two attorneys based
on many years of experience. The main point is this:
although preservation of points for appeal is a critical
piece, that should not be your only goal. You should
also be attentive to ways to address all of your client’s
needs (e.g., protection of assets and/or public
relations) and you should focus upon ways to obtain
relief (even if partial) in the trial court. This is the
first stage of the appeal and some of your best
appellate work should be done at this point, both in
terms of obtaining relief and in setting the stage for
your approach to the appellate court.

1I. Threshold Issues.
A. Create Order Out of Chaos.

The appellate lawyer who is hired in the aftermath of
a verdict is much like an emergency room doctor who
is called upon to quickly analyze the situation,
prioritize the tasks ahead, and take swift action. After
your initial conferences with your client and trial
counsel, here’s your task list:

1) Call the trial court. You want to ensure that a
judgment will not be signed until you have the
opportunity to prepare for the motion for judgment
and present (a) objections to the form of judgment and
(b) a motion for judgment notwithstanding the verdict
and/or to disregard jury findings (“the jnov motion™)
stating your position as to why the proposed judgment
should not be entered against your client. You will
want to have the hearing date set at a time that allows
you sufficient time to get up to speed and prepare your
objections and motions.

2) Call the court reporter. You will want to
request key portions of the trial. Typically, the first
items to request are the charge conference and closing
argument. The second-wave request will be fashioned
by the issues you deem most important; this wave
often includes key witnesses and key hearings.

3) Meet with your trial counsel. You want to de-
brief trial counsel to learn about the trial and other
history of the case. It is best to create a rough trial

summary at this point and begin preparing a list of
potential appellate points. You also want to make
clear that you are part of the trial lawyer’s team and
not there to second-guess. You should create a joint
task list and determine who should take the lead as to
the various tasks, with internal deadlines.

4) Call opposing counsel. You want opposing
counsel to know of your appearance and initiate a
dialogue. You will immediately learn your
opponent’s views and gain a sense of your options,
including whether settlement is a possibility.

B. Things your client needs to know.

1) “The New Reality.”

Your client needs to understand the sea-shift that
occurs with a verdict. ~One often hears about
promising things the trial judge said before verdict,
but rarely do such sentiments survive the verdict. The
“new reality” requires that your client understand:

e Standard of review.

e Reversal statistics. See Liberato and Rutter,
Reasons for Reversal in the Texas Courts of
Appeals, 48 Houston L. Rev. 993 (Winter
2012).

e Importance of legal vs. fact issues.

e Concept of reversible error—including
preservation and showing of harm.

2) Appellate process.

Explain to your client:

e What is likely to occur in the trial court.

e What a judgment might look like, including
pre and post-judgment interest.

e Appellate timetable.

e Duration of the appeal.

e The appellate courts and the appellate
judiciary.

e Reversal statistics relating to the trial judge.
Costs of an appeal.

e Settlement options, including mediation and
potential window before entry of judgment.
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3) Issues relating to enforcement and entry of the
judgment.

e Supersedeas bond. This discussion cannot
start too soon. The earlier a bond is filed, the
easier it is to avoid the fray that can follow
entry of judgment. If the judgment is over the
Rule 24 cap ($25 million or one-half of net
worth), then you may still have to deal with
enforcement issues even though a bond has
been filed and approved. See infra Section
V.C. for recent cases addressing net worth in
the supersedeas context.

e Property liens created by filing of abstracts of
judgment. Clients do not like to be surprised
by liens, so make sure they know of this
possibility, which can occur immediately after
judgment is signed.

e  Garnishment/turnover/injunction. If the
statutory prerequisites can be met, the creditor
might seek these remedies before or after
judgment

e Execution. If the judgment is not superseded,
execution can commence once the judgment
is final in the trial court.

e Bankruptcy. If the size of the verdict poses a
bankruptcy risk, then bankruptcy planning
must begin immediately.

e Insurance audit. All policies should be
examined to determine whether there might
be coverage, and all related notices to carriers
should be given.

e Loan agreement audit. All loan agreements
should be examined to determine whether a
judgment might pose a problem with
outstanding covenants.

e Disclosure obligations. If your client is a
public company, then you should discuss any
disclosure obligations.

e Public relations. Consider the public relations
aspect of your case and prepare for any
interactions with the media.

e Licensing boards/governing agencies.
Consider whether your case involves a person
or entity that is licensed or subject to agency
oversight and consider whether any actions

are necessary to avoid complications with the
board or agency.

C. Develop post-trial strategy.

1. Evaluate your venue.

Is there a likelihood of getting relief in the trial court
or are you better off with a quick exit? In the great
majority of cases, it pays to take your time, extend the
appellate timetable, and push for all available relief in
the trial court. But there are those rare instances
where you simply want to preserve error, cut your
losses, and “get out of Dodge!”

2. Evaluate motion options.

Should you file your jnov and new trial motions
together or separately? Reason for contemporaneous
filing: you generally get just “one bite at the apple.”
Reasons for two-pronged approach? (a) There is
usually insufficient time to prepare a solid motion for
new trial before entry of judgment. (b) There are
other benefits to an extended appellate timetable,
including gaining time to prepare for enforcement and
to allow the parties a “cool-down” period.

3. Things not to do.

e Do not move for judgment against your client.
If you do, waiver can result. See First
National Bank of Beeville v. Fojtik, 775
S.W.2d 632 (Tex. 1989); Smith v. East, 411
S.W.3d 519, 528-29 (Tex. App.—Austin, pet.
denied) and related cases. You can usually
accomplish the same objective through the
filing of objections to the judgment.

e Do not rely exclusively upon the unofficial
record: it may well be wrong.

e Do not forget to pay the filing fee for your
motion for new trial. If you do, waiver can
result. Garza v. Garcia, 137 S.W.3d 36 (Tex.
2004).!

' In Garza v. Garcia, the Texas Supreme Court addressed
two questions related to a motion for new trial filed without
the required fee: (1) Does such a “conditional” motion
extend the appellate timetables? (2) Does a fee-less motion
for new trial preserve factual sufficiency points? 137
S.W.3d at 37-39. The court eliminated one potential
landmine by holding that when a motion for new trial is
conditionally filed without a fee—and that fee is never paid—
the appellate deadlines are extended as in any other motion
for new trial filing. Id. at 37; TEX. R. App. P. 26.1(a)(1)
(stating that a notice of appeal must be filed within 90 days
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