UT LAW THE UNIVERSITY OF TEXAS SCHOOL OF LAW

LIENHOLDER CROSSROADS: POAs and Mortgagees Can Use
the Law to Keep Debtors Out of Foreclosure

BRADY E. ORTEGO
2800 Post Oak Blvd, 57" Floor
Houston, Texas 77056
1-800-713-4625
bortego @rmwbhlaw.com

The University of Texas School of Law
49™ Annual William W. Gibson, Jr. Mortgage Lending Institute
September 17-18, 2015, AT&T Conference Center, Austin, TX
November 5-6, 2015 Cityplace Conference Center, Dallas, TX




2800 Post Oak Blvd.
57" Floor

Houston, TX 77056
1800 713 4625
bortego @rmwbhlaw.com

Brady E. Ortego, CMCA - Shareholder

Mr. Ortego is a Shareholder within the firm’s Real Estate Section serving on the
firm’s management team as the Section Head of the Community Association Law
Division. Mr. Ortego manages a team of professionals and paraprofessionals
devoted to the firm’s diverse array of community association clients.
Commercial, residential, condominium, and master-planned associations require
Mr. Ortego and his team members’ guidance through corporate issues, litigation
avoidance, collection/foreclosure, bankruptcy and complex contractual
negotiations. He also works with several lenders in providing financing to
community associations for large scale improvement projects.

Mr. Ortego’s devotion to his practice is exemplified by his participation in all
four of Texas’ Chapters of the Community Associations Institute (CAI) serving
as a committee chair and committee volunteer. He is regularly published in all
Chapters of CAI and is a frequent speaker on a myriad of topics affecting the
operation of community associations.

Practice Areas

Real Estate

Real Estate Transactions
Community Association Law
Bankruptcy

Education

J.D., South Texas College of Law, 2003

Order of the Lytae

AmlJur/Cali Award (Civil Procedure, Contracts II)
Academic Merit Scholarship

Vinson & Elkins Public Interest Scholarship

South Texas College of Law Enhancement Scholarship
South Texas College of Law General Scholarship
Listed, “Who’s Who Among American Law Students”
B.S., Stephen F. Austin State University, 1999

Honors and Awards

Listed, Thomson Reuters Super Lawyers "Rising Stars" (Edition 2008)
Listed, “Professionals on the Fast Track” H Texas Magazine (2009)
“Who’s Who Among American Law Students”

Affiliations
Member, Houston Bar Association

Bar Admissions
State Bar of Texas
United States District Court for the Southern District of Texas




Table of Contents

I. LIEN PRIORITY & SUBORDINATION

................................................................................................. 2
A. Who is on First? First Mortgage Is Not Clearly Defined in TeXas .......cccccovcerieriiiiennenneenieneenee. 3
B. Initial Conveyance Deed Containing SUbOrdination............ccecueeueevieeneeneenienienieeieeieeieesice e 4
C. FIISELIEN POAS ..ttt ettt ettt st st sttt e sbe e eeaees 5
D. Lien Priority for Condominium POAs: Contractual or Statutory? .......cc.cceeceereerieiienneeneeneeneenne. 6

II. NOTICE TO LIENHOLDERS ........coiiiiiiiiiiiiiiieeee ettt 7
A. POAs Required To Notice JUnior MOItZagees. ........cevuieruierieriiriieieenieenieesitesite st sveesiee s 7
B. Permissive Notice to All Mortgagees for Condominium POAS ..........ccooiiiiiiiiiiiiiniiieniceiee e, 8

III. RIGHT OF REDEMPTION......cciiitiitiitiiiniinteenieetete sttt ettt ettt sttt et be e e st ene e 9
A. Single-family POA Foreclosures are Subject to A Mortgagee’s Right to Redeem ............cccc...c...... 9
B. No Right of Redemption for Mortgagees as to Condominium POA Foreclosures............c.cc....... 13

IV. CONCLUSION




It is inevitable that property owners’
associations (POA or POAs) and
mortgagees will cross paths. Both entities
potentially are pursuing the same debtor
and/or a lien against the same property.
Debtors often have to make the difficult
decision of which lienholder will receive
payment. While at first glance the interests
of POAs and mortgagees may appear
adverse, it is better to view the two lien
holders as having a shared goal. Neither
entity wants to be in the situation of having
to pursue a debtor for non-payment, which
can and does result in foreclosure. Both
entities would simply prefer that the debtors
timely pay all charges owed through the life
of the security instrument. The fact that the
foreclosure process exists is clear proof that
the law anticipates an imperfect debtor.
With common goals identified and fostered
between these two lien holders, the chances
of collecting the debt, ideally without
foreclosure, by both lien holders can be
improved. It is essential that both parties
have a clear understanding of lien priority
and/or subordination, the instances where a
POA holds a senior lien to that of a
mortgagee, and rights of redemption
available to a mortgagee. This will help the
entities coexist in a scenario where both are
pursuing the same debtor, property, and/or
cash that will satisfy each party’s relative
debts.

Any discussion of POAs should address the
fact that POAs are referred to by several
different names and/or may be in different
forms. Homeowners associations, property
owners associations, community

associations,
condominium associations, commercial
associations, etc.; these terms are often times
used interchangeably, often  perhaps
incorrectly. Section 202.001 of the Property
Code uses the term “property owners’
association” and defines it as incorporated or
unincorporated associations owned by or
whose members consist primarily of the
owners of the property covered by the
dedicatory instrument' and through which
the owners, or the board of directors or
similar governing body, manage or regulate
the residential subdivision, planned unit
development, condominium or townhouse
regime, or similar planned development.?
This statute is designed to include virtually
every possible type of association that
manages restricted property within any type
of development.

associations, civic

However, Section 209.002(7) of the
Property Code adds another definition for
the term. A property owners’ association is
an  incorporated or  unincorporated
association that:

(1) is designated as the
representative of the owners of
property in a  residential
subdivision;

(2) has a membership primarily
consisting of the owners of the
property  covered by the

' The term “dedicatory instrument” is defined in Tex.
Prop. Code §§ 82.003(a)(11-a), 202.001(1), and
209.002(4). The term is defined elsewhere in the
Texas Property Code, but for purposes of this paper,
we will not reference the other definitions.

? Tex. Prop. Code §202.001(2).




dedicatory instrument for the
residential subdivision; and

(3) manages or regulates the
residential subdivision for the
benefit of the owners of property
in the residential subdivision.’

A condominium POA is governed by either
(1) Chapter 81, 82 and 202 of the Property
Code or (ii) Chapter 82 and 202 of the
Property Code only.* Chapter 81 of the
Property Code applies only to a
condominium regime created before January
1, 1994.° “A condominium regime created
before January 1, 1994, to which [Chapter
81] applies is also governed by Chapter 82
as provided by Section 82.002.”° Industry
lawyers refer to the provisions in Section
82.002 of the Property Code as “retroactive”
provisions. Chapter 81 does not have a
specific definition of the entity managing the
development;  however, the  chapter
repeatedly references a ‘“‘condominium
regime” identifying how it is created and its
rights and responsibilities.’ Sections
82.003(a)(3) and 82.101 of the Property
Code together define a condominium
“association” as an incorporated profit or

? Tex. Prop. Code §209.002(7). Itis of note that Title
11 of the Texas Property Code contains 10 Chapters
that define the term “property owners’ association”
including both Chapters 202 and 209 of the Texas
Property Code. Many of the remaining chapters
simply refer to the definition contained in Section
202.001(2) of the Texas Property Code, while the
others have stand-alone, yet similar, definitions of the
term. See Tex. Prop. Code Chapters 202, 204, 205,
207, 208, 209, 219, 211, 213, and 215

* See Tex. Prop. Code §82.002(c).

> Tex. Prop. Code §81.0011(a).

® Tex. Prop. Code §81.0011(b).

" Tex. Prop. Code §81.101; See generally, Tex. Prop.
Code, Ch. 81.

nonprofit corporation organized as a unit
owners’ association with the membership
consisting exclusively of all the unit
owners.®  This requirement is only for
condominiums created after January 1, 1994
or those that have adopted all of the
provisions of Chapter 82 of the Texas
Property Code. It is still quite possible to
see a pre 1994 condominium association that

is not incorporated.

Simply put, all associations or POAs are
governed at least by Chapter 202 of the
Property Code. Additionally, most single-
family POAs will also be governed by
Chapter 209 of the Property Code.
Condominium POAs will also be governed
by either (i) Chapter 81 and the retroactive
provisions of Chapter 82 of the Property
Code or (ii) Chapter 82 of the Property
Code.

For the sake of simplicity, this paper will
use “POA” as the designation that applies to
all forms of associations. The provisions to
be discussed herein apply to all types of
residential property unless distinguished as
applying only to single-family POAs (POAs
as defined by Section 209.002(7) of the
Property Code) or only to condominium
POA:s.

I. LIEN PRIORITY &
SUBORDINATION

Virtually every POA has a restrictive
covenant identifying the POA’s lien
position.  In modern POA dedicatory
instruments, there is typically a separate
provision devoted to and titled “Lien

8 Tex. Prop. Code §§82.003(a)(3), 82.101.
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