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A third party-settled special needs trust is nothing more than a traditional trust that directs

the trustee to only distribute from the trust for the beneficiary’s “special needs”, preferably

in a way that does not cause the beneficiary to lose or suffer a reduction in needs-based

public benefits. Many provisions typically found in traditional trusts are either worded

differently or eliminated in a special needs trust. And there are a few provisions that are

typically only found in a special needs trust.  In addition, if the special needs trust is self-

settled, then it must strictly comply with federal law and should comply with administrative

rules of the Social Security Administration and the agency administering the Medicaid

program for the state where the beneficiary resides. 

These materials will explain what the foregoing paragraph means and provide illustrations

of clauses that are appropriate to use in a special needs trust.  In order to help make this

more understandable, we start with some very basic information about trusts and needs-

based public assistance.

I. First, A Primer on Trusts and Needs-Based Public Assistance

A. What is a “Trust”?

1. Definition of a Trust:   A trust is a legal arrangement under which one

person or institution (Trustee) controls property given by another

(Settlor/Grantor/Trustor) and uses it for the benefit of a third (Beneficiary). In other

words, a trust separates Legal Ownership of property (which is given to the

Trustee) from Beneficial Ownership (which is given to the Beneficiary).
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A trust is a legal concept concerning how property is owned and managed. A trust

itself cannot be seen or touched, but the property being held by the trustee in trust

can. 

2. Illustration: Normally, a person owns his or her property and can use the

property as he or she deems appropriate.  For example, if Billy owns a checking

account that has money in it, then Billy can decide how to spend that money and

can write checks at any time to spend the money however Billy wishes.  

However, if that checking account is in a trust for Billy’s benefit and someone other

than Billy is the trustee of that trust, then it is the trustee, not Billy, who can write

checks and spend the money. But, because Billy is the beneficiary of the trust, the

money in the checking account can only be spent by the trustee in a manner that

benefits Billy.  There is a long history of cases and statutes that govern how a

trustee must act. They hold the trustee to a fiduciary standard and require that the

trust assets be handled prudently and in a manner that benefits the beneficiary.

3. There are five components to every trust. These are:

a. Settlor (sometimes referred to as a Grantor or Trustor): This is the

person (or entity) who transfers assets belonging to him or her to the trustee

to hold and use for the benefit of the beneficiary. This arrangement is called

the “trust”. Although often the settlor is also the person who signs a written

document to establish the trust, this is not necessary. Merely transferring

assets to a trustee is all that is required to make a person a “settlor”.

b. Trustee: This is the person or entity (such as a corporate trust

department or non-profit corporation) who holds the assets transferred by the

settlor and distributes those assets, or the income earned by investing those

UTLAW SNT 2016

How to Make a Trust a SNT

Copyright 2016 - All Rights Reserved

Craig C. Reaves2



Find the full text of this and thousands of other resources from leading experts in dozens of
legal practice areas in the UT Law CLE eLibrary (utcle.org/elibrary)

Title search: How to Make a Trust a Special Needs Trust

Also available as part of the eCourse
Special Needs Trusts Basics

First appeared as part of the conference materials for the
12th Annual Changes and Trends Affecting Special Needs Trusts session
"How to Make a Trust a Special Needs Trust"

http://utcle.org/elibrary
http://utcle.org/ecourses/OC6049

