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L. ISSUES AFFECTING HOSPITALS AND HEALTHCARE PROVIDERS
A. Physician Credentialing & HCQIA Immunity
1. Klaine v. Southern Illinois Hospital Services

In this decision, the Illinois Supreme Court considered the scope of various privileges
with respect to a physician’s applications for staff privileges, information reported to the
National Practitioner Data Bank (NPDB), and raw data regarding treatment and procedures
performed by a physician in connection with a medical malpractice plaintiff’s motion to compel
production of documents. !

Carol and Keith Klaine filed a medical malpractice suit against Frederick Dressen, D.O.,
Southern Illinois Medical Services, and Southern Illinois Hospital Services d/b/a St. Joseph
Memorial Hospital and Memorial Hospital of Carbondale (SIHS).? Among other allegations, the
plaintiffs asserted a claim for negligent credentialing against SIHS.> The plaintiffs served
discovery requests on SIHS, and SIHS produced over 1,700 pages of documents in response.*
SIHS refused, however, to provide certain documents, which it asserted were privileged under,
inter alia, the Illinois Medical Studies Act and the Illinois Health Care Professional Credentials
Data Collection Act (Credentials Act).’

The plaintiffs moved to compel, and SIHS submitted the contested documents to the trial
court for in camera review.® Upon review of the documents, the trial court agreed with SIHS
that most, but not all, of the documents were privileged.” SIHS produced one category of
documents, but continued to maintain that “Group Exhibit F,” which consisted of Dr. Dressen’s
three applications to SIHS for staff privileges, was privileged.®

To facilitate SIHS’s appealing of its ruling, the trial court held SIHS in “friendly”
contempt and imposed a $1 monetary sanction.” SIHS filed an interlocutory appeal, which the
appellate court affirmed with two modifications.!® The court required the redactions of all
references to the “Greeley Report,” an external peer review report contained in Dr. Dressen’s
December 2011 application for staff privileges, and any patient identifying information contained
in Dr. Dressen’s applications to the extent required by the federal regulations set forth in 45
C.FR. § 164.512(e)."

SIHS filed a petition for leave to appeal to the Illinois Supreme Court.'” The court
allowed the petition and permitted various Illinois medical societies and associations to file a
joint amicus curiae brief in support of SIHS, and permitted the Illinois Trial Lawyers Association
to file an amicus curiae brief in support of the plaintiffs.'?

In its appeal, SIHS argued that Dr. Dressen’s applications for staff privileges were
nondiscoverable in their entirety pursuant to Section 15(h) of the Credentials Act, which provides
that all “credentials data collected or obtained by the hospital shall be confidential.”!*
Alternatively, SIHS argued that, even if the court found that the materials contained in Group
Exhibit F were not privileged in their entirety, any references in the applications to information
reported to the NPDB were required to be redacted because they were privileged under Section
11137 of the federal Health Care Quality Improvement Act of 1986 (HCQIA), and information
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concerning medical treatment provided by Dr. Dressen to patients who were not parties to the
suit in question were required to be redacted because such information was privileged under the
Credentials Act or the physician-patient privilege.'®

Section 15(h) of the Credentials Act provides that any credentials data collected by a
health care entity “shall be confidential, as provided by law, and otherwise may not be
redisclosed without written consent of the health care professional . . . .”'® The court of appeals
had held that to create a privilege, the plain language of the statute must explicitly state that the
information that is confidential is also privileged, nondiscoverable, or inadmissible, and that the
Credentials Act did not contain such language.!” The Illinois Supreme Court agreed.'

The court detailed the formation of the Credentials Act, which was enacted in 1999 to
provide for the formation of a Health Care Credentials Council, which would collaborate with
the Illinois Department of Public Health to create “uniform health care and hospital credentials
forms.”" Such forms, when completed by the health care professional, would contain all of the
credentials data commonly requested by a health care agency or hospital for purposes of
credentialing or recredentialing a health care professional.*

SIHS argued that because the Credentials Act provides that all credentials data collected
or obtained by a hospital is confidential and may not be disclosed, the legislature explicitly
indicated that applications for staff privileges are privileged and nondiscoverable.?! The court
disagreed, citing to the dictionary definition of “confidential” as “known only to a limited few:
not publicly disseminated.”” The court found that this definition meant that confidential
information is information that may not be disclosed generally, but that a confidentiality
provision in a statute or rule “does not necessarily mean that an impenetrable barrier to
disclosure has been erected.”” The court noted that information, though confidential, “may be
highly relevant to matters at issue in a trial and, therefore, critical to the truth-seeking process.”?*
Consequently, the court found, the confidential nature of information does not prevent it from
being discoverable unless the plain language of the statute explicitly provides that such
information is not discoverable.?

The court found that the information contained in Group Exhibit F, the only materials
which, by statute, SIHS was required to consider in determining whether to credential and
recredential Dr. Dressen, would be highly relevant to the negligent credentialing cause of
action.?® In fact, the court continued, “we fail to see how a cause of action for negligent
credentialing could proceed if we were to deny plaintiffs access to this information.””” Having
determined that the entirety of the documents contained in Group Exhibit F were not privileged,
the court proceeded to consider whether any materials within that category were privileged.?

In his application for staff privileges, Dr. Dressen provided SIHS with information
concerning reports that were made to the NPDB, as required by law.?* SIHS argued that such
information was privileged under Section 11137(b)(1) of HCQIA, which provides that
“information reported under this subchapter is considered confidential.”** SIHS cited no cases in
which Section 11137 has been applied to prevent the discovery of information reported to the
NPDB, however.>! The court noted that under the Code of Federal Regulations, hospitals are not
only permitted to request information concerning a health care practitioner from the NPDB, but
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