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I. INTRODUCTION

As the great American singer (and sausage maker) Jimmy Dean once said, “I can’t
change the direction of the wind, but I can adjust my sails to always reach my destination,”
Probate and the administration of estates often steer the attorney, and the family, in many
different directions. Even the most seemingly straightforward of estates may contain unwanted
detours and pitfalls to the unwary attorney.

Many times during the course of a probate administration, new facts come to the attention
of the family and/or friend handling the affairs of the Decedent that necessitate a different
approach to administering the estate. The purpose of this paper is to explore the different options
of probating an estate, as well as what happens when you must change course and pursue another
channel.

Section II of this paper discusses probate of a will as a muniment of title and then
subsequently having to open an administration. Section III of this paper discusses options for
administering the estate of an intestate decedent, as well as what happens when a will is
discovered. Section IV of this paper discusses the options associated with an independent versus
a dependent administration and how to covert one to the other.

A special thanks to Joy Eckelkamp for her assistance and contribution to this paper.
Another special thanks to Aaron Dobbs of Roberts Markel Weinberg Butler Hailey for his
assistance and contribution to this paper.

II. MUNIMENT OF TITLE TO ADMINISTRATION

THE ROBINSONS

Mr. and Mrs. Robinson have been married for fifty years. They own a tree house on its
own island and a car. All of their other assets have a beneficiary or payable on death
designation. Mr. Robinson dies (trying to fight off those pesky pirates) and Mrs. Robinson
wants the easiest (and cheapest) way to settle his estate.

A. Muniment of Title Overview

Unique to Texas, probating a will as a muniment of title streamlines the process of
admitting a will to probate and avoids the costs associated with a formal administration. A
muniment of title works to transfer title to the Decedent’s real and personal property and
provides a link in the chain of title ultimately transferring the property to the devisees named in
the will.



1. Requirements for Admitting Will as a Muniment of Title

In order for a will to be admitted as a muniment of title, the following requirements must

be met:'

1. The Decedent’s estate must not have any creditors other than debt secured by a
lien on real estate; and
2. There is no other necessity for the administration of the Estate,

Additionally, the Court admitting the will to probate must be satisfied that the Will was properly
executed to qualify as a valid will.?

In order to probate a will as a muniment of title, the Applicant must file an Application
with the Court that meets the requirements of the Texas Estates Code, which includes the
following information:’

Each applicant’s name and domicile;

The testator’s name, domicile and, if known, age, on the date of the testator’s
death;

The fact, date and place of testator’s death;

Facts evidencing that the court has proper venue;

That the testator owned property, including a statement regarding the general
nature of the property and probable value;

The date of the will;

The name, state of residence and physical address where service can be had on
the named executor;

The name of each subscribing witness to the will;

Whether one or more children were born to or adopted by the testator after the
date of the will, and if so, the names of the children;

That the testator’s estate does not owe an unpaid debt, other than any debt
secured by a lien on real estate;

Whether a marriage of the testator was ever dissolved after the making of the
will; and

Whether a state, governmental agency of the state or charity is named in the
will as a devisee.

Additionally, the original will must be filed with the county clerk." Both the Application and
proof required to admit the will to probate as a muniment of title must include a statement
evidencing that the testator did not have any unpaid debts.

' Tex, Estates Code §257.001(1)-(2),

? Tex. Hstates Code §251.001 ctseq,

* See Tex. Estates Code §257.05
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