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I. INTRODUCTION

The current rage in dispositional tax planning for closely-held C
corporations is to bifurcate the sale transaction into two components
comprising: (a) a sale by (i) the target C corporation's shareholders of
their target C corporation stock or (ii) the target C corporation of its
assets; and (b) a sale by some or all of the target C corporation's share-
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holders of "personal goodwill" associated with the business conducted
by the target C corporation. The documented purchase price paid for
the first component of the transaction (either the stock of the C corpo-
ration or the assets of the C corporation) is based on a fair market
value determination that excludes consideration of the personal good-
will component of the transaction. If successful, this tax planning
technique allows the selling shareholders to report only shareholder-
level capital gain on the personal goodwill component of the transac-
tion and allows the buyer to claim that this portion of the purchase
price is allocable to an acquired intangible, i.e., goodwill, that is amor-
tizable over fifteen years under § 197.1 More specifically, from the
selling shareholders' perspective, if the first component of the transac-
tion involves a sale of the target C corporation's assets, the portion of
the purchase price attributable to the personal goodwill component of
the transaction does not bear the burden of a corporate level of taxa-
tion. From the buyer's perspective, if the first component of the trans-
action involves a purchase of the target C corporation's stock, the
portion of the purchase price attributable to the personal goodwill
component of the transaction is not capitalized into the stock.2

This planning is premised on the position that certain goodwill as-
sociated with the target C corporation's business can be, and is in fact,
owned for tax purposes, by one or more shareholders. If all goodwill
associated with the target C corporation's business activities were in
fact owned for tax purposes by the target C corporation, then the per-
sonal goodwill component of the transaction is properly viewed as a
sale by the target C corporation of such goodwill creating a corporate-
level gain, followed by a distribution from the target C corporation to
the shareholders, which in turn creates a shareholder-level gain.3 If,

1. I.R.C. § 197 (2006).
2. A premise for this planning (in addition to the premise that is the subject of this

Article) is that the target C corporation's business has a fair market value that
exceeds the fair market value of the assets shown on the target C corporation's
balance sheet. Thus, some value is attributable to self-created goodwill (i.e.,
goodwill that has not been acquired and thus is not reflected on the balance
sheet). See the discussion infra Part III. As a result, if the first component of the
transaction is a sale by the target C corporation of its assets, the buyer generally
would treat a portion of the purchase price as allocable to goodwill and thus to
the purchase of an intangible asset amortizable under § 197 regardless of the
presence of any personal goodwill. Accordingly, if the first component of the
transaction is a sale by the target C corporation of its assets, the principal pur-
ported benefit from the personal goodwill planning technique would be the avoid-
ance of corporate-level taxation. If the first component of the transaction was a
sale of the target C corporation's stock, the purported benefits from the personal
goodwill planning technique would include both the avoidance of corporate-level
taxation and the acquisition by the buyer of an asset amortizable under § 197.

3. Howard v. United States, No. CV-08-365-RMP, 2010 WL 3061626 (E.D. Wash.
Jul. 30, 2010), affd 448 F. App'x 752 (9th Cir. 2011). The transaction might also
be viewed as a distribution by the target C corporation of the goodwill to the
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