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Lora is a founding partner of Davis Stephenson, PLLC. She focuses her practice on providing
extensive estate planning services for individuals and multi-generational families of substantial wealth.
Ms. Davis assists in implementing strategies that will preserve, protect, and transfer assets consistent
with each client’s customized plan. While working with clients to create comprehensive legacy plans, her
focus is not limited to the tax planning aspects. She addresses family dynamics and core values,
charitable legacy planning, and the emotional aspects of estate planning. Her experience includes
preparing a wide variety of estate planning documents, handling issues involving the Internal Revenue
Service, and assisting clients with charitable planning, probate matters, fiduciary litigation, the creation
and administration of business entities, transfer tax planning and marital property issues. Prior to
starting the firm, Ms. Davis was with a large international law firm in Dallas, Texas, and also served as
clerk to the Hon. Robert C. McGuire, Chief Judge of the U.S. Bankruptcy Court, Dallas. Before entering the
practice of law, Ms. Davis served as controller for a privately-held company and was a tax consultant with
Ernst & Whinney in Oklahoma City. Ms. Davis is admitted to practice in Texas, is Board Certified in Estate
Planning and Probate Law by the Texas Board of Legal Specialization, and is a licensed CPA in Oklahoma
and Texas. She is a Fellow of the American College of Trust and Estate Counsel and is active in numerous
professional organizations. She is a frequent speaker on estate planning topics. She has been recognized
by her peers as one of the Best Lawyers in Dallas in the area of Trusts & Estates as published by D
Magazine, by Thomson Reuters’ Super Lawyers Magazine as a Texas Super Lawyer, by Texas Monthly as a
Five Star Professional Estate Planning Attorney in Dallas, and in Best Lawyers in America, Trusts and
Estates. In 2016, Lora was the only Dallas attorney specializing in estate planning selected by her peers to
the Top 50 Women Lawyers in Texas and to the Top 100 Lawyers in Dallas/Ft. Worth lists (as compiled by
Thompson Reuters, Inc. and published in Texas Monthly Magazine).
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The New Basis Consistency and Value Reporting Rules

L Introduction. In the heat of the summer of 2015, things were heating up in Congress
as well, as legislators were diligently seeking funding sources to cover the expenditures in H.R.
3236, the Surface Transportation and Veterans Health Care Choice Improvement Act of 2015 (P.L.
114-41) (the “Act”). Flipping through the Administration’s prior year versions of their tax policy
“wish” book, also known as the “Greenbook™ or the “General Explanation of the Administration’s
Fiscal Year Revenue Proposals,” you may have noticed that a provision relating to requiring
consistency in value for transfer and income tax purposes has been included ever since the fiscal
year 2010 Greenbook (published May 11, 2009). This initial proposal included a basis consistency
requirement not only for estate beneficiaries, but also for recipients of lifetime gifts. For the years
2010-2019, the proposed revenue from closing this loophole was projected to be $1.870 Billion. In
the following years, this estimate increased to $2.103 Billion (for 2011-2020), $2.953 Billion (for
2012-2021), $2.014 Billion (for 2013-2022), $1.896 Billion (for 2014-2023), $2.501 Billion (for
2015-2024), and finally, an astounding $3.237 Billion (for 2016-2025). The 2017 Greenbook, while
giving a nod to the new law, points out that there is still more money to be found and recommends
broadening the scope of the basis consistency requirement so that property qualifying for the estate
tax marital deduction (in estates that exceed the filing threshold, which is $5,450,000 for 2016 and
$5,490,000 for 2017) and property transferred by gift (if the gift is required to be reported on a
federal gift tax return) would be subject to these rules. The additional revenue projected for this
broadening of the scope of the new law to include marital and lifetime gifts for 2017-2026 is $1.693
Billion. Doing some simple math, and assuming that marital gifts were not excluded in the prior
estimates, it looks like we could get an additional extension of the basis consistency reporting
requirements if there is some upcoming legislation that needs about $1.544 Billion in revenue.

IL. New Sections 1014(f) and 6035." The Act was signed into law on July 31, 2015 and
the basis consistency requirements are applicable “to property with respect to which an estate tax
return is filed after [July 31, 2015]”.2 Two new provisions, §§ 1014(f) and 6035, were added to
implement the new basis consistency rules for certain estates.

Section 1014(f) provides the basis consistency rule. The general rule under this new section
provides that the initial basis of property acquired from a decedent cannot exceed the value as finally
determined for estate tax purposes, or if not finally determined, then the value reported to the
recipient on Schedule A to Form 8971. However, this general rule only applies to assets that result
in an increase in estate tax. Thus, assets that qualify for the marital and charitable deduction are not
subject to the basis consistency rules of § 1014(f).?

Section 6035 sets forth the reporting requirements that the executor of the estate must fulfill.
In general, the executor of any estate that is required to file an estate tax return must prepare and file
with the IRS a Form 8971 and a Schedule A for each beneficiary of the estate within 30 days
following the due date (as extended) of the estate tax return.* A Schedule A must also be furnished
to each beneficiary within this same timeframe. This section also provides for supplemental
reporting in certain circumstances and penalties for failure to file. It is important to note that this
section, unlike § 1014(f), does not have any exclusions that are based on the status of the recipient.
This means that even though the recipient of assets that qualify for the marital or charitable
deduction will not be bound to the basis consistency requirement, the executor will still need to

I Unless otherwise indicated, references to “section” or “§” are to the Internal Revenue Code of 1986, as amended, and
all references to ‘regulation,” “proposed regulation” or “Prop. Reg. §” are to the regulations or the proposed regulations,
as the case may be, promulgated thereunder.

2H.R. 3236, § 2004(d).

3 In addition, certain items of tangible personal property are not subject to the basis consistency rules of § 1014(f). This
exception to the rule is discussed in more detail below under section labeled “WHAT.”

4 The proposed regulations use the term “information return” to refer to Form 8971 and Schedule(s) A that are provided
to the IRS and ““statement” to refer the Schedule A provided to a beneficiary of an estate. Prop. Reg. § 1.6035-1(g).

1 © Davis Stephenson, PLLC 2016



The New Basis Consistency and Value Reporting Rules

report the estate tax value of those assets to both the IRS and the recipient. The specific
requirements of Form 8971 and Schedule A are discussed in more detail below.

Also to note, and further evidence that the IRS must have some real concerns about being
“whipsawed” by taxpayers on basis issues, two other changes were included in the Transportation
Act relating to basis reporting issues. One change is an amendment to § 6501(e)(1)(B) to add a
provision that states that an understatement of gross income due to an overstatement of basis is an
omission from gross income for purposes of determining if a 6-year statute of limitations is
applicable. The other addition affects the adequate disclosure rules. Section 6501(e)(1)(B)(iii)
specifically provides that even if an overstated value is disclosed in a return in a manner adequate to
apprise the IRS of the nature and amount of the overstatement, it will still be considered an amount
omitted from gross income. This provision may give the IRS some time to go back and look at older
returns that haven’t made it to the six-year mark yet!

As to be expected with any completely new law, there are some glitches and hiccups in the
application. We anticipate more guidance to come from the IRS after they review all of the
comments they receive on the proposed regulations. The IRS held a public hearing on June 27, 2016
on the proposed regulations. Four people gave testimony in that hearing. Until more guidance is
received, we will have to play by the rules that we have been given.

I1I. Form 8971 and Schedule(s) A. Determining the appropriate reporting protocol,
creating forms and setting up a process was no small task. With the effective date of the new law
and the new filing requirements applying to returns filed after July 31, 2015, an executor who filed
an estate tax return on August 1, 2015 would have needed to file Form 8971 and Schedule(s) A with
the IRS and provide Schedule(s) A to the beneficiaries of the estate by August 31, 2015. The tricky
part of that deadline was that there was no existing form for reporting created at that time! Realizing
the difficulty in requiring compliance by the statutorily-created deadline, the IRS issued Notice
2015-57 on August 21, 2015 extending the deadline for all reporting under the new basis consistency
rules to February 29, 2016.> On December 18, 2015, the IRS released a draft Form 8971 and
Schedule A, without including any instructions. The draft instructions were later made available on
January 5, 2016. After making their way through the Office of Management and Budget for review,
both were posted to the IRS draft forms website with a January 26, 2016 date and were later added
with minor changes to the current forms list with a January 2016 date. On February 11, 2016, the
IRS issued a further extension of time to file and to furnish the statements to beneficiaries until
March 31, 2016, indicating that the delay was intended to give executors the ability to review the
soon-to-be-released proposed regulations.® Those proposed regulations were released on March 2,
2016.7 After being inundated with requests for a further delay to enable executors and their advisors
time to review the regulations and the forms, the IRS issued Notice 2016-27% that provided another
extension of time for filing Form 8971 and Schedule(s) A and furnishing the schedules to
beneficiaries of the estate to June 30, 2016. The IRS provided for no further extensions, making all
“extended” returns due on June 30, 2016. However, revised draft instructions were released on June
8, 2016. Those instructions were further revised and were subsequently released on October 13,
2016 as the current instructions, with a revision date of September 2016.

The instructions to the forms continue to be in a state of flux. The June instructions
specifically stated that no attachments should be added to Schedule A. This created quite a stir
among estate tax return preparers. The IRS must have gotten an earful over it (and likely
noncompliance to boot), as the current instructions no longer include the prohibition on attachments.
The newest instructions, released with the date of September 2016, now provide that listings of

3 Notice 2015-57, 2015-36 IRB 294 (Aug. 21, 2015).

6 Notice 2016-19, 2016-9 IRB 362 (Feb. 11, 2016).

" Fed. Reg., Vol. 81, No. 43 (Mar. 4, 2016) at 11486 (Fed. Reg. Doc. 2016-04718 (Mar. 2, 2016)).
8 Notice 2016-27, 2016-15 IRB 576 (Mar. 24, 2016).
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