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Special Needs Trust
Decision Tree Analysis'

By Craig C. Reaves, CELA?, CAP?
Reaves Law Firm, PC
Kansas City, Missouri

When considering whether it is appropriate to utilize a special needs trust, and if so, which
type of special needs trust to use, an attorney must ask and answer a series of questions.
These materials and the accompanying decision tree flow chart walk the reader through
the questions that should be considered and the possible options available.

This starts with the most basic question: does the person for whom a trust is being
considered have a disability? For ease of reference, the term “beneficiary” will be used
throughout these materials to refer to a person for whom the establishment of a special
needs trust is being considered.

1. Does the Beneficiary Have a Disability?

If a beneficiary does not have a disability, then this analysis stops immediately; there is no
need to establish a special needs trust for a person who does not have a disability.
Instead, an outright distribution to the beneficiary or a support trust for the benefit of the
beneficiary should be considered.

However, even if a beneficiary has a disability, that alone is not enough. A beneficiary
must be sufficiently disabled to qualify for needs-based public assistance before a special

! These materials are an updated version of a presentation that was first made at the Stetson University
College of Law 2013 Special Needs Trusts - The National Conference on October 17, 2013. They are
current as of January 2017.

% Certified Elder Law Attorney by the National Elder Law Foundation. Neither the Supreme Court of
Missouri, nor the Missouri Bar reviews or approves certifying organizations or specialist designations.

3 Member of the Council of Advanced Practitioners of the National Academy of Elder Law Attorneys
(NAELA).
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needs trust should be considered. Therefore, the next question to ask when learning that
a potential beneficiary has a disability is....

2. Is the Beneficiary Sufficiently Disabled to Qualify for Public Assistance?

Just because a person has a disability does not mean the person is sufficiently disabled
to qualify for public assistance. If a person is not sufficiently disabled, and for many public
assistance programs - also sufficiently impoverished, then there is no need to consider
establishing a special needs trust for the benefit of the person.

The most common threshold of disability that is used to determine eligibility for public
assistance programs is the definition of “permanent and total disability” utilized by the
Social Security Administration. In order to be sufficiently disabled for Supplemental
Security Income (SSI) purposes and Medicaid in many states, the beneficiary must be
“permanently and totally disabled”. This definition is found in 42 U.S.C. 1382c(a)(3)".

“(3)(A) Except as provided in subparagraph (C), an individual shall be
considered to be disabled for purposes of this subchapter if he is unable to
engage in any substantial gainful activity by reason of any medically

determinable physical or mental impairment which can be expected to result

in death or which has lasted or can be expected to last for a continuous

period of not less than twelve months. (Emphasis added)

(B) For purposes of subparagraph (A), an individual shall be determined to
be under adisability only if his physical or mental impairment orimpairments
are of such severity that he is not only unable to do his previous work but
cannot, considering his age, education, and work experience, engage in any
other kind of substantial gainful work which exists in the national economy,
regardless of whether such work exists in the immediate area in which he

* Title XVI of the Social Security Act (SSI) is administered by the Social Security Administration. Title XVI
appears in the United States Code as 42 U.S.C. §§1381 - 1385; 4 U.S.C. Chapter 7, Subchapter XVI.
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