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Free Standing Actual Innocence Claim:

Ex Parte Elizondo, 947 S.W.2d 202
(1996)

Applicant must show, by clear and 
convincing evidence, that newly 
discovered or newly available 
evidence of actual innocence 
unquestionably established 
innocence.

• Newly discovered evidence is 
evidence that was not known to the 
applicant at the time of trial and 
could not have been known to him 
even with the exercise of due 
diligence.  Brown, 205 S.W.3d 538

• Newly available evidence is evidence 
that may have been known to the 
applicant but was not available for his 
use based on factors beyond his 
control.  Calderon, 309 S.W.3d 64
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