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NO. D1DC14-100139 

EX PARTE § IN THE DISTRICT COURT 

 § 

 § OF TRAVIS COUNTY 
 § 

JAMES RICHARD "RICK” PERRY § 390TH JUDICIAL DISTRICT 

APPLICATION FOR PRETRIAL WRIT OF HABEAS CORPUS 

TO THE HONORABLE JUDGE OF SAID COURT: 

Comes now, APPLICANT, JAMES RICHARD "RICK” PERRY, by and through his

counsel 

of record, David L. Botsford,
1
 and pursuant to Texas Code of Criminal Procedure, articles 11.05 et

seq., presents this Application For Pretrial Writ of Habeas Corpus, and as grounds therefor would

respectfully show this Honorable Court the following: 

I. 

NATURE OF RELIEF SOUGHT 

This is a pretrial application for writ of habeas corpus seeking to bar the prosecution of

Applicant, Governor James Richard "Rick" Perry, on multiple constitutional grounds. 

Some of these grounds relate to defects apparent on the face of the statutes upon which this

indictment was based, and they could be raised by any person charged with an alleged violation of

their terms. As Applicant will demonstrate, Section 36.03(a)(1) of the Texas Penal Code is fatally

vague and overbroad, failing to give reasonable notice to any official about what is permissible

conduct on the one hand and what is felonious conduct on the other. For these reasons, the relief

sought in this application should be granted and the indictment dismissed as to Count II, regardless

of whether Section 36.03(a)(1) is vague or overbroad as to Governor Perry in particular. See Ex 
1
 For purposes of this petition, David L. Botsford is acting as the petitioner. See Tex. Code Crim. 

Proc., art. 11.12, 11.13, and 11.14. 
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parte Weise, 55 S.W.3d 617, 620 (Tex. Crim. App. 2001) (defendant is entitled to file for pretrial

habeas relief when he alleges “that the statute under which he or she is prosecuted is unconstitutional

on its face; consequently, there is no valid statute and the charging instrument is void”). 

In addition, both Section 36.03(a)(1) and Section 39.02(a) are vague and overbroad as

applied 

to this case, and that is true regardless of whether they might pass constitutional muster in some other

circumstances. The statements and actions alleged in the indictment, if made, were made in

Governor Perry's official capacity. Forcing Texas’ head of state to stand trial on charges of violating

provisions that are clearly unconstitutional as applied to any Governor would have the same

deleterious impact on the efficient operation of state government, now and in the future, as forcing

him to stand trial on charges based on statutes that are unconstitutional in all instances. Thus, for

reasons of constitutional magnitude, including the separation of powers doctrine fundamental to our

democratic system of government, Governor Perry should have the same opportunity for relief

through habeas corpus in this case if the provisions are merely void as applied as he would have if

they were facially unconstitutional. 

Even if the statutes under which the Governor is indicted were not unconstitutional on their

face or as applied, the facts alleged by the State still fail on their face to set forth any violation of

those statutes. Those arguments will not be addressed now, because pretrial habeas corpus is not the

remedy for factual inadequacy, even when that inadequacy is as blatant as it is here. Rather, if this

case were to go forward, they will be raised in a motion to quash the indictment. This application,

therefore, assumes for purposes of securing immediate relief that the facts that are alleged in the

indictment did occur, but nothing in this application should be construed as an admission (1) that

Governor Perry did in fact commit such acts, or (2) that proof beyond a reasonable doubt that he 
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