UT LAW THE UNIVERSITY OF TEXAS SCHOOL OF LAW

PRESENTED AT
24™ Annual Labor and Employment Law Conference

June 12-13, 2017
Austin, Texas

Developments in Whistleblower Cases

Amy E. Gibson

Author Contact Information:
Amy E. Gibson

Gibson Wiley PLLC

Dallas, Texas

amy@gwfirm.com
214.522.2121

The University of Texas School of Law Continuing Legal Education = 512.475.6700 = utcle.org




1. J o mgeYe A0 Tein o) NURRUT PP 3

II. Immunity and protections for whistleblower disclosures of trade secrets
and confidential INformation............cceevvviiiiiiiiiiiiiic e 3

A. Common counter to whistleblowers — claims concerning disclosure of
trade secrets and confidential information ...........ccccccvvviiiiiiiiiiiiniiiiiinnne, 3

B. The Defend Trade Secrets Act — immunity and protections for

disclosure of trade SECTELS ....ccoveeiiiiiiiiiiiieeeeeeeeeeecceee e 3

1. Coverage beyond employees .......ccceeeeeiiiiiiiiiiieeeeeeeeeieiiieee e 5

2. Protected diSCIOSUTES ....ueiiiiiiieieeiiee e e 5
3. PreemPltlon .o 9
4. Effective date ......vveeeeeiiiiiiiiieeeeee e 10
5. Practical effect on protected activity that precludes retaliation........ 10
C. HIPAA — safe harbor for whistleblower disclosures ...........ccccceeeeeeeeenn. 10
D. Reminder — impact of legal duty to report wrongdoing ......................... 12

E. Refresher — guidelines for attorneys who receive confidential or

privileged information of OpPONENt...........cvvvriiiieeeiiiiiiiiiceeee e 14
1. ABA ethics opinion — only aspirational and only for privileged

INFOTIMNATION . ....iiiiiiiiiiiiiiiiiii e e e e e e e e e e e e e e e e e e e e eeeaaeaaaaaaaaaens 14

2. Texas Disciplinary Rules of Professional Conduct and new ethics
OPIIIIONN 1 eeeviiieeeeeeteeeeeetteeeeeeeaataeeessatneeessssaneessssnneessssanseessssnneessssnnaeessnes 15
3. Attorney disqualification from representation.............cccccccvvveeeeenn.n. 18
III. United States Supreme Court........cccoovviieiiiiiiiieiieiiieeeeeeeee e, 20
A. Law does not always mean rule or regulation ............cccoeeovvvieeeiiiriiiennnnn. 20
B. False Claims ACt......ceeeiiiiiiiiiiiee e ee e e e e e e e e e eaaaenes 21
1. Why this is important for eVeryone ...........cccoeeeeeeeeeeiveeviiiieeeeeeeeeeevnnnnn. 22
2. Implied certifiCation........ccooeeeeiiiiiiiiiiieeeee e 24
3. Statute of IMItationS........eeeeeiieiiieieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee 28
4. First-to-file rule iS MISNOMEY ............ccoeiiiiiiiiiiiiiiiceeeeeeeeeeeeeeeeeeeeaaas 28
5. Violation of seal requirement — dismissal not required.................... 29



IV. Protected actiVIty ..occooeiiieiiiiiiie e 31

A. Sarbanes Oxley — specificity of complaint ............ccccceveeeeeieiiiiiiiiiiiinnnnn... 31

1. Background ... 31

2. DeveloPmENtS. ... 32

B. Dodd Frank — internal reports ......c..evivieiiiiieiiiieeceeeee e 32
C. False Claims Act — evidence gathering.............cccccevvviiieeeeiiieiiiiviiiieeennnn. 33
V. Causation — contributing factor...........c.oevvviiieeiiiiiiiiiiiiceeeee e 35
VI. Remedies — SOX — non-economic damages .............evveeeeeeeeeeeevrvnnenneennnn. 36
VII. Dodd Frank — SEC Rule 21F-17(2) ..ccccoovviiiiiiiiiiiiieeeeeeeeeeeeeeeeeea, 36
VIII. OSHA guidelines — whistleblower settlements ..........cccceeeeiiiiiiiiiieennn.... 38



1. Introduction

This paper addresses selected developments concerning whistleblower
cases, from the perspective of a worker-side attorney. This paper is not a
general update — it targets significant developments. The presentation
associated with this paper addresses practical issues that the law does not
address — the drivers behind large verdicts and judgments.

This paper is intended to assist with a better understanding of selected
developments in whistleblower cases. It is not intended as legal advice.

II. Immunity and protections for whistleblower disclosures of
trade secrets and confidential information

A. Common counter to whistleblowers — claims concerning
disclosure of trade secrets and confidential information

It is not unusual for a defendant to counter a whistleblower claim with
requested remedies concerning the whistleblower’s disclosure of trade secrets.
The requested remedy varies — e.g., sanctions for including trade secrets in a
pleading, counterclaims alleging violation of trade secret laws, and separate
lawsuits alleging violation of trade secret laws. This section addresses recent
expansion of immunity and protections for whistleblower disclosures of trade
secrets and confidential information.

B. The Defend Trade Secrets Act — immunity and protections for
disclosure of trade secrets

The Defend Trade Secrets Act expanded immunity and other
protections for certain disclosures and uses of trade secrets. The Act states in
that regard:

1833 Exceptions to prohibitions

(a) In General.—This chapter does not prohibit or create a
private right of action for—

% % %
(2) the disclosure of a trade secret in accordance with
subsection (b).



(b) Immunity From Liability for Confidential Disclosure
of a Trade Secret to the Government or in a Court
Filing.—

(1) Immunity.—An individual shall not be held criminally or
civilly liable under any Federal or State trade secret law for the
disclosure of a trade secret that—

(A) 1s made—

(1) in confidence to a Federal, State, or local government
official, either directly or indirectly, or to an attorney; and

(11)  solely for the purpose of reporting or investigating a
suspected violation of law; or

(B) 1s made in a complaint or other document filed in a
lawsuit or other proceeding, if such filing is made under
seal.

(2) Use of trade secret information in anti-retaliation
lawsuit.—An individual who files a lawsuit for retaliation by an
employer for reporting a suspected violation of law may disclose
the trade secret to the attorney of the individual and use the
trade secret information in the court proceeding, if the
individual—

(A) files any document containing the trade secret under
seal; and

(B) does not disclose the trade secret, except pursuant to
court order.!

What does this mean? Courts have not provided much guidance as of the date
this paper was completed.? But the statutory text provides a start.

118 U.S.C. § 1833(a)-(b)(2) (emphasis added).

2 See, e.g., Unum Group v. Loftus, No. 4:16—-CV-40154, 2016 WL 7115967, *2 (D. Mass. Dec.
6, 2016) (declining to reach merits of Defend Trade Secrets Act immunity claim at motion to
dismiss stage); see also Peter S. Menell, Misconstruing Whistleblower Immunity Under the
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