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I. THE TEXAS BUSINESS LANDSCAPE

The office continues to see an increase in the number of domestic entity formations due in
large part to the increase in limited liability company formations. In 2016, the secretary of state
filed 190,826 certificates of formation, which represents an 8.49% increase in new formation
filings when compared to 2015. The breakdown of domestic formations is provided below:

Entity Type Description 2015 2016
For-profit Corporation 22,755 22,407
Nonprofit Corporation 10,856 11,888
Professional Corporation 748 674
Professional Association 597 537
Limited Liability Company 135,249 150,266
Limited Partnership 5,676 5,054
Totals: 175,881 190,826

Thus far, the upward trend continues in 2017. During March of 2017, the Secretary of State filed
19,345 certificates of formation creating new Texas corporations, professional associations,
limited liability companies and limited partnerships. This is a new high-water mark for business
entity formations. As has been the trend for many years, the limited liability company is the
prevailing entity of choice. As of June 1, 2017, this entity type now makes up approximately
56% of the total population of active domestic entities.

II. ENTITY NAMES

A. Entity Name Standards
The availability of a business entity name remains the most frequently deliberated, and
heavily contested, reason for rejection of a filing instrument.

1. Section 5.053 of the Business Organizations Code (BOC) sets forth the general standards for
name availability, namely, that a filing entity may not have a name that is the same as, or that the
secretary of state determines to be deceptively similar or similar to a name of another existing
filing entity or an entity name that is reserved or registered with the secretary of state. The
administrative rules used to determine the availability of entity names are contained in §§79.30-
79.54 of Title 1, Part Four of the Texas Administrative Code (TAC) and may be viewed at
http://www.sos.state.tx.us/tac/index.shtml

2. Chapter 79 rules apply to all name availability determinations made for foreign and domestic
corporations (for-profit, professional, and nonprofit), limited liability companies, limited
partnerships, as well as professional associations. See 1 TAC §§79.30 and 79.50 to 79.52.!
These sections do not apply to limited liability partnerships. Section 5.063 of the BOC does not
require the secretary of state to determine the availability of a limited liability partnership’s
name.

3. The Texas entity name standard has three tiers of conflict:?
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a. Names that are the same; that is, a comparison of the names reveals no differences. (1
TAC §79.36)

b. Names that are deceptively similar; that is, a comparison of the names reveals an
apparent difference but the difference is such that the names are likely to be confused. (1 TAC
§79.37) In accordance with 1 TAC §79.39, if any of the following conditions exist a proposed
name is deceptively similar to that of an existing entity:

(1) The difference in the names consists in the use of different words or abbreviations
of incorporation or organization3 (e.g., China Silk Ltd., LLC vs China Silk, LP);

(2) The difference in the names consists in the use of different articles, prepositions,
or conjunctions (e.g., El Matador Inc. vs Matador Ltd.);

(3) The difference in the names consists in the appearance of periods, spaces, or other
spacing symbols that do not alter the names sufficiently to make them readily distinguishable
(e.g., ABC Co. vs A/BeC LLC);

(4) The difference in names consists of the use of common abbreviations or acronyms
for the same term (e.g., DFW Rentals, LLC vs Dallas-Ft. Worth Rentals, Ltd.);

(5) The names are spelled differently or use alternative symbols, but are phonetically
similar or equivalent (LSR G8R Ltd. vs Later Gator LLC); or

(6) The difference in the name consists in the presence or absence of letters that do
not alter the names sufficiently to make them readily distinguishable. This may include the use
of singular, plural or possessive terms. (e.g., Cole Cabinets LLC vs Cole’s Cabinets Co.)

c. Names that are similar and require the written consent of another entity or person; that
is, a comparison of the names reveals similarities that may tend to mislead as to the identity or
affiliation of the entity. (I TAC §79.40) In accordance with 1 TAC §79.43, if any of the
following conditions exists, a name is similar and a written consent is required:

(1) The proposed name is the same as or deceptively similar to another name except
for a geographical designation at the end of the name (e.g., Acme LLC vs Acme Southwest Ltd.);

(2) The first two words of the proposed name are the same as or deceptively similar
to another name and those words are not frequently used in combination (e.g., Summit Energy
Co. vs Summit Energy Resources LP);

(3) The proposed name is the same as or deceptively similar to another name except
for a numerical expression that implies that the proposed name is an affiliate or in a series with
another entity (e.g., United Co. vs United Il LLC);

(4) The proposed name uses the same words as another name but the words are in a
different order in the names (e.g., Ballet Austin vs Austin Ballet);

(5) The proposed name is the same as or deceptively similar to another name except
for an Internet locator designation at the end or at the beginning of the name (e.g., www.Business
Solutions LLC vs Business Solutions Co.); or

(6) The difference in names consists of words or contractions of words that are
derived from the same root word and there is no other distinguishing word in the name (e.g.,
ABC Electric Co vs ABC Electrical LLC).
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