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• I nt roduct ion

• Negot iat ing the confident iality agreem ent

• “ residuals”  clause

• “clean room ”  procedures

• em ployee nonsolicitat ion provision

• Negot iat ing the acquisit ion agreem ent

• “ re-vest ing”  founders’ equity

• “earn-out ”  provisions

• “no I P infr ingem ent ”  representat ion 

• other I P representat ions

• “accuracy of representat ions”  condit ion

• lim itat ions on buyer’s indem nificat ion r ights applicable to breaches 
of I P representat ions

• dispute resolut ion and related provisions

Overview of presentation



I NTRODUCTI ON
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• What  explains the significant  growth in M&A act ivity 
involving U.S. technology targets?

• Blurr ing of the lines between t radit ional technology vert icals

• New or expanding sources of dem and for U.S. tech targets;  U.S. 
tech com panies are not the only current ly act ive buyers.  Addit ional 
categories of buyers include:

• st rategic tech buyers outside the U.S.

• financial ( PE)  buyers inside and outside the U.S.

• st rategic non- tech buyers inside and outside the U.S.

• What  m akes tech M&A different  from  other categories 
of M&A?

• Non- tangible nature of technology assets

• I m portance of HR “assets”   key engineers and technical em ployees

• Provision of equity incent ives to a broad swath of em ployees

• Different  valuat ion m et r ics

Introduction



CONFI DENTI ALI TY AGREEMENT

GENERAL I SSUES
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• When signed?

• M&A-style confident iality agreem ent  (vs. confident iality 

agreem ent  for other, less significant  t ransact ions)

• Unilateral vs. bilateral

• The two basic rest r ict ions included in confident iality 

agreem ents:

• disclosure rest r ict ion

• use rest r ict ion

• Standard of care applicable to buyer

• Liabilit y of buyer for act ions of buyer ’s representat ives

Confidentiality Agreement  General Issues
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