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ENSURING IMPARTIALITY IN THE TITLE IX FORMAL COMPLAINT PROCESS

Eric Ransleben
Cory Rush

(N The seismic overhaul of Title IX sexual harassment enforcement—how we got here.

Title IX of the Education Amendments of 1972 (Title IX) is the federal statute that prohibits
sex discrimination in education, a prohibition that encompasses sexual misconduct perpetrated
by students and employees in a school’s educational programs and activities.! More than two
decades ago, the United States Supreme Court held that Title IX includes an implied private right
of action for money damages when an educational institution had actual notice of sexual
harassment occurring, or was likely to occur, in its educational programs or activities and
responded with deliberate indifference in both teacher-on-student? and student-on-student?
contexts. The implied right of action for private litigants in Title IX cases is in addition to the
Department of Education’s Office for Civil Rights (OCR) own enforcement mechanism, in which
OCR can withhold an educational institution’s federal funding if the institution fails to voluntarily
correct its noncompliant policies and practices.* Federal cases following the Court’s Gebser and
Davis decisions, however, make it clear that the deliberate indifference standard attendant to
private Title IX lawsuits is a difficult hurdle for a plaintiff to clear,> and OCR has never withdrawn
federal funding from an educational institution based on a finding that a school was
noncompliant with Title IX.®

The first shift in the Title IX landscape relevant to this paper happened when OCR
published its April 4, 2011 Dear Colleague Letter.” OCR issued this guidance at the time to explain
that the requirements of Title IX covered student-on-student sexual violence and to remind
schools of their responsibilities to take immediate and effective steps to respond to sexual
violence in accordance with the requirements of Title IX.28 OCR provided further guidance in an
April 28, 2014 document titled Questions and Answers on Title IX and Sexual Violence, in which
OCR reinforced school districts’” obligations to publish a notice of nondiscrimination, designate a
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Title IX Coordinator, and implement procedures for investigating and responding to sexual
harassment and sexual violence complaints.?

The cultural zeitgeist surrounding allegations of sexual harassment and sexual violence in
all facets of society, including schools, from 2011 to the present cannot be overstated.'® For
example, complaints to OCR regarding how schools handled allegations of sexual violence more
than tripled during the Obama Administration.!! Several sexual harassment and sexual assault
scandals in higher education also garnered significant media attention during this time period.*?
With the #MeToo movement in full-swing, schools and colleges nationwide were, without a
doubt, motivated to vigilance in their efforts to comply with Title IX.3

While the heightened scrutiny on sexual misconduct claims in academic settings was an
advancement for the rights of sexual assault survivors, the increased punishments of
respondents in Title IX matters led to much countervailing criticism. OCR and higher education
institutions received criticism for rushing into overcompliance with the broadening Title IX
requirements®*, with the focus of such criticism from men’s rights activists, academics, and civil
rights groups centering on the perception that the Title IX investigation process was skewed
against respondents in general and minorities in particular.®
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