
 
 

   
OGLETREE, DEAKINS, NASH, SMOAK & STEWART, P.C.    Page-1 

 
PRESENTED AT 

The University of Texas School of Law 29th Annual Labor & Employment Law 

Conference 

 

May 6, 2022 

 
  

 

 
 

AVOIDING UNCONSCIOUS BIAS IN THE WORKPLACE 
 

Presented by: 
 

Shafeeqa Giarratani 
Shareholder, Ogletree Deakins 

Austin, Texas 
 
 

 
 

 Author Contact Information: 

 Simone R.D. Francis – Ogletree Deakins 

 The Tunick Building, Suite 201 

1336 Beltjen Road 

St. Thomas , US 00802 

Simone.Francis@ogletree.com 

340.714.5510 (p) 

 

 

    
 

 

 



 

   
OGLETREE, DEAKINS, NASH, SMOAK & STEWART, P.C.    Page-2 

 

 

by Katrina Grider and Simone Francis (Ogletree Deakins) 
  
 

A father and his son are in a car accident. The father dies at the scene and the 
son, badly injured, is rushed to the hospital. In the operating room, the surgeon 
refuses to operate, saying, “I can’t operate on this boy. He is my son.”  
 
This well-known brain teaser has puzzled readers for decades. Studies have shown that 

as many as 75 percent of people cannot solve it, and those who do figure it out take several 
minutes to grasp that the boy’s mother could be the surgeon.1 

 
Definition of Unconscious Bias 

 
At any given moment, our brains are receiving 11 million pieces of information. We can 

only consciously process about 40 of those pieces. To process the remaining 10,999,960 we 
rely on our subconscious, which helps us filter information by taking mental shortcuts. 
Unconscious bias refers to the information, attitudes, and stereotypes that inform our 
subconscious information processing and dictate the process by which we take these mental 
shortcuts. While unconscious information processing is a critical part of human functioning, the 
shortcuts we take, and the bias that informs those shortcuts, often introduce errors into our 
decision-making. 

 
Put simply, unconscious bias is how we perceive the world around us and make 

decisions accordingly. There are many elements that factor into our individual unconscious bias: 
 

 How, or where we were brought up 
 

 How we were socialized during our developmental stages 
 

 Our exposure to social identities or group 
 

 The friends we associated with (or still associate with) 
 

 Media influences that we identified with 
 
All the above examples can have a significant effect on the way we perceive people, groups, or 
situations in general. They affect our everyday lives, and carry over into our business decisions. 
Unconscious or implicit bias is an issue that affects every person and every organization, no 
matter how inclusive people think they may be, or how diverse their organization has tried to 
become. 
 
Unconscious Bias and the Brain 

 
Unconscious bias is innate to all human beings. People are hardwired to prefer those 

who look, sound, and share similar interests. Neurologically, these preferences are unconscious 
and bypass rational thinking. Each day the brain processes billions of stimuli. This process 
takes place in the amygdala, the region of the brain associated with threat and fear. Information 



 

   
OGLETREE, DEAKINS, NASH, SMOAK & STEWART, P.C.    Page-3 

processed in the amygdala is used to survive, make assumptions, and feel emotions that cause 
one to be attracted to certain people (those in the in-group) but not to others (those in the out -
group). Due to the quickness and efficiency of this part of the brain, bias often results for which 
the person is unaware. 

 
Information received by the brain also travels through the hippocampus. This par t of the 

brain forms links between memories and quickly deciphers the meaning of data received. When 
data received is matched to a person’s stored memories and personal stories, the brain 
processes that those stored memories are the “correct” ones. Outside  of one’s conscious 
awareness, the brain seeks to reinforce just how right we are and, as a result, may cause us to 
make decisions based upon individual biases. 

 
Other parts of the brain also play a part in unconscious bias. The left temporal lobe of 

the brain stores information about people and objects and is the place for social stereotyping. 
The brain’s frontal cortex is the area associated with empathy, reasoning, and forming 
impressions of others. The brain quickly processes and categorizes the vast amounts of 
information it receives and then tags that information with general descriptions that it can rapidly 
sort. Bias occurs when those categories are labeled as “good” or “bad” and those labels are 
applied to entire groups. While this type of categorizing helps the brain to make quick decisions 
about what is safe or not safe, this type of hardwiring in the brain creates unconscious bias that 
is universal to everyone. 

 
Unconscious Bias and Decision-making 

 
Most human decisions are made emotionally. The brain has a hardwired pattern of 

making decisions about others that are based on what feels safe, likeable, competent, and 
valuable. Bias towards what is similar drives decisions more so than actual merit. To compound 
this, unconscious processing in the brain governs most of important decisions we make. The 
brain is unable to simultaneously decide and at the same moment notice if that decision is 
biased. What this means it that because we have brains, essentially, we are all biased. 
Unconscious biases affect us and our decision-making processes in many ways: 

 
 Our Perception – how we see people and perceive reality 

 

 Our Attitude – how we react towards certain people 
 

 Our Behaviors – how receptive/friendly we are towards certain people 
 

 Our Attention – which aspects of a person we pay most attention to 
 

 Our Listening Skills – how much we actively listen to what certain people say 
 
In addition to individual bias, unconscious bias also occurs at the organizational level. 

Collective unconscious patterns of behavior have great and often long-lasting influence over 
organizational decisions and cultural thinking and interaction. These types of patterns 
perpetuate old, negative norms and keep unhealthy behavior firmly rooted at the expense of the 
good of the organization and its employees. 
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