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SUBJECT: Guidelines for the Enforcement of Civil Immigration Law 

This memorandum provides guidance for the apprehension and removal of noncitizens. 

I am grateful to you, the other leaders of U.S. Immigration and Customs Enforcement, and our 

frontline personnel for the candor and openness of the engagements we have had to help shape this 

guidance. Thank you especially for dedicating yourselves - all your talent and energy - to the 

noble law enforcement profession. In executing our solemn responsibility to enforce immigration 
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law with honor and integrity, we can help achieve justice and realize our ideals as a Nation. Our 

colleagues on the front lines and throughout the organization make this possible at great personal 

sacrifice. 

I. Foundational Principle: The Exercise of Prosecutorial Discretion 

It is well established in the law that federal government officials have broad discretion to decide 

who should be subject to arrest, detainers, removal proceedings, and the execution of removal 

orders. The exercise ofprosecutorial discretion in the immigration arena is a deep-rooted tradition. 

The United States Supreme Court stated this clearly in 2012: 

"A principal feature of the removal system is the broad discretion exercised by immigration 

officials. Federal officials, as an initial matter, must decide whether it makes sense to 

pursue removal at all." 

In an opinion by Justice Scalia about twelve years earlier, the Supreme Court emphasized that 

enforcement discretion extends throughout the entire removal process, and at each stage of it the 

executive has the discretion to not pursue it. 

It is estimated that there are more than 11 million undocumented or otherwise removable 

noncitizens in the United States. We do not have the resources to apprehend and seek the removal 

of every one of these noncitizens. Therefore, we need to exercise our discretion and determine 

whom to prioritize for immigration enforcement action. 

In exercising our discretion, we are guided by the fact that the majority of undocumented 

noncitizens who could be subject to removal have been contributing members of our communities 

for years. They include individuals who work on the frontlines in the battle against COVID, lead 

our congregations of faith, teach our children, do back-breaking farm work to help deliver food to 

our table, and contribute in many other meaningful ways. Numerous times over the years, and 

presently, bipartisan groups of leaders have recognized these noncitizens' contributions to state 

and local communities and have tried to pass legislation that would provide a path to citizenship 

or other lawful status for the approximately 11 million undocumented noncitizens. 

The fact an individual is a removable noncitizen therefore should not alone be the basis of an 

enforcement action against them. We will use our discretion and focus our enforcement resources 

in a more targeted way. Justice and our country ' s well-being require it. 

By exercising our discretionary authority in a targeted way, we can focus our efforts on those who 

pose a threat to national security, public safety, and border security and thus threaten America' s 

well-being. We do not lessen our commitment to enforce immigration law to the best ofour ability. 

This is how we use the resources we have in a way that accomplishes our enforcement mission 

most effectively and justly. 
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II. Civil Immigration Enforcement Priorities 

We establish civil immigration enforcement priorities to most effectively achieve our goals with 

the resources we have. We will prioritize for apprehension and removal noncitizens who are a 

threat to our national security, public safety, and border security. 

A. Threat to National Security 

A noncitizen who engaged in or is suspected of terrorism or espionage, or terrorism-related or 

espionage-related activities, or who otherwise poses a danger to national security, is a priority for 

apprehension and removal. 

B. Threat to Public Safety 

A noncitizen who poses a current threat to public safety, typically because of serious criminal 

conduct, is a priority for apprehension and removal. 

Whether a noncitizen poses a current threat to public safety is not to be determined according to 

bright lines or categories. It instead requires an assessment of the individual and the totality of the 

facts and circumstances. 

There can be aggravating factors that militate in favor of enforcement action. Such factors can 

include, for example: 

• the gravity of the offense of conviction and the sentence imposed; 

• the nature and degree of harm caused by the criminal offense; 

• the sophistication of the criminal offense; 

• use or threatened use of a firearm or dangerous weapon; 

• a serious prior criminal record. 

Conversely, there can be mitigating factors that militate in favor of declining enforcement action. 

Such factors can include, for example: 

• advanced or tender age; 

• lengthy presence in the United States; 

• a mental condition that may have contributed to the criminal conduct, or a physical or 

mental condition requiring care or treatment; 

• status as a victim of crime or victim, witness, or party in legal proceedings; 

• the impact of removal on family in the United States, such as loss of provider or caregiver; 

• whether the noncitizen may be eligible for humanitarian protection or other immigration 

relief; 

• military or other public service of the noncitizen or their immediate family; 
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Also available as part of the eCourse
2022 A Practical Guide to Immigration Removal Proceedings eConference

First appeared as part of the conference materials for the
2022 A Practical Guide to Immigration Removal Proceedings session
"Recent Developments in Immigration Removal Proceedings"

http://utcle.org/ecourses/OC9152

