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THE SHADOW DOCKET: INTRO

“[T]he majority’s decision 

is emblematic of too much 

of this Court’s shadow-

docket decisionmaking —

which every day becomes 

more unreasoned, 

inconsistent, and 

impossible to defend.”
— Whole Women’s Health v. Jackson, 

141 S. Ct. 2494, 2500 (2021) 

(Kagan, J., dissenting)
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THE SHADOW DOCKET: INTRO

Justice Kagan returned to 

this theme in February in the 

Alabama redistricting cases, 

provoking a snarky rebuke 

from Justice Kavanaugh:— Merrill v. Milligan, 

No. 21A375, 2022 WL 354467, at *8 

(Kagan, J., dissenting); 

id. at *1 (Kavanaugh, J. concurring) 

THE SHADOW DOCKET: INTRO

“Recently, the catchy and sinister term 

‘shadow docket’ has been used to 

portray the Court as having been 

captured by a dangerous cabal that 

resorts to sneaky and improper 

methods to get its ways. This portrayal 

feeds unprecedented efforts to 

intimidate the Court or damage it as 

an independent institution.”

— Justice Samuel Alito, Sept. 30, 2021
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PRESENTATION OUTLINE

1. What is the “shadow docket”?

2. Is Justice Alito right that this is simply the 

continuation of long-settled practices?

3. If there is something new here, what is it?

4. Are these new developments problematic?

5. What, if anything, can/should be done?

I.  WHAT IS THE “SHADOW DOCKET”?

“Democrats are fond of concocting ominous terms 

like ‘dark money’ and ‘shadow docket.’”
— Sen. Ted Cruz (R-Tex.), Sept. 29, 2021

— Will Baude, The Supreme Court’s Secret Decisions, N.Y. Times, Feb. 3, 2015, at A23
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