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I. INTRODUCTION 

In the beginning of a transaction, there are often detailed negotiations of rights, 

responsibilities by and between developers, sellers, purchasers, tenants and joint venture partners. 

Unfortunately, one important party in the transaction is not represented during these negotiations, 

the lender! This typically becomes problematic as a part of the financing transaction and the result 

of these initial negotiations is the transaction is not financeable without substantial and painful 

discussions with lender's counsel. The scope of this article is to relate and discuss the typical 

contexts of this problem including suggestions that the other parties may include in their initial 

negotiations.  

II. LENDER REQUIREMENTS FOR COMMERCIAL REAL ESTATE 

DOCUMENTATION  

 

A. SNDA 

 

The most common issue of lender priority is the subordination of tenant's rights under a 

lease. The most effective means is that of a clear subordination clause in the lease.  An acceptable 

lender favored subordination clause can range from a heavily Lender weighted clause to a more 

reasonable clause that would include many of included in a full subordination non-disturbance and 

attornment agreement.  The inclusion of either of these types of clauses in a form lease should 

preclude the necessity of protracted SNDA negotiations with less sophisticated tenant 

representatives. Examples of a typically acceptable clause of subordination are as follows: 

Tenant agrees that its interest under this Lease shall be subordinate to any mortgage, deed 

of trust or similar device now or hereafter placed upon the Premises by Landlord and such 

subordination shall be effective without the necessity of the execution by Tenant of any additional 

document for the purpose of evidencing or effecting such subordination.  Provided, if the 

mortgagee or beneficiary under said deed of trust or lender for whose benefit any other security 

device is created requests, and, upon notice to Tenant of such request, Tenant will execute any 

instruments required to evidence such subordination.  Likewise, such mortgagee or beneficiary 

under said deed of trust or lender for whose benefit any other security device is created may elect, 

by notice to Tenant, to make this Lease superior to such mortgage or deed of trust or other security 

device; and in the event of any such election, Tenant will execute any instruments required to 

evidence such superiority. If any such mortgagee or beneficiary under said deed of trust, or 

another purchaser of the Premises upon a foreclosure (a “Successor Owner”) succeeds to the 

interest of Landlord under the Lease, then, at such Successor Owner’s election, this Lease shall 

continue in full force and effect and Tenant shall make full and complete attornment to Successor 

Owner as substitute landlord upon the same terms, covenants and conditions as provided in this 

Lease. 
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Tenant accepts this Lease subject and subordinate to any50 mortgage(s), deed(s) of trust, 

ground lease(s) or other lien(s) now or subsequently arising upon the Premises, the Building or 

the Property, and to all renewals, modifications, refinancings and extensions thereof (collectively 

referred to as a "Mortgage").51 The Party having the benefit of a Mortgage shall be referred to 

as a "Mortgagee". This clause shall be self-operative, but upon request from a Mortgagee, Tenant 

shall execute a commercially reasonable subordination agreement in favor of the Mortgagee. In 

lieu of having the Mortgagee be superior to this Lease, a Mortgagee shall have the right at any 

time to subordinate its Mortgage to this Lease. If requested by a successor-in-interest to all or a 

part of Landlord's interest in the Lease, at such successor's option, Tenant shall, without charge, 

attorn to the successor-in-interest to all or a part of Landlord's interest in the Lease, at such 

successor's option, Tenant shall, without charge, attorn to the successor-in-interest. Landlord and 

Tenant shall each, within ten days after receipt of a written request from the other, execute and 

deliver an estoppel certificate to such requesting party as is reasonably requested by such 

requesting party (including a Mortgagee or prospective purchaser), which estoppel certificate 

shall include statements certifying that this Lease is unmodified (except as identified in the estoppel 

certificate) and in full force and effect, describing the dates to which rent and other charges 

hereunder have been paid, representing that, to such party's actual knowledge, there is no default 

(or stating the nature of the alleged default) and indicating other matters with respect to the Lease 

that may be reasonably requested. 

B. Ground Lease 

 

As a result of the incredible non-uniformity of ground leases in transactions, the financing 

of a ground lease can become quite problematic and acrimonious . The financeability of a ground 

lease may be achieved by either a properly drafted ground lease with a simple ground lessor 

estoppel or a complicated combination of a ground lease amendment and estoppel.  The type of 

financing dictates the minimum requirements for a ground lease transaction. In the case of a 

commercial mortgaged backed transaction (“CMBS”) loan structure, or a Fannie Mae Freddie 

Mac (“Agency”) loan, the inquiry is merely the review of the promulgated standards of such 

lending source.  In the case of  a less structured non-securitized lending source, such as commercial 

banks and insurance companies, each lender may have internal requirements or simply rely on 

their legal counsel to review and determine the financeability of the ground lease. Fannie Mae 

promulgated Forms 6479 and 6495 reflect FNMA’s requirements. Form 6479 is the form of 

Ground Lease Review Checklist.  Form 6495 is the form of Ground Lessor Estoppel.  The form of 

Ground Lessor Estoppel assumes that the analysis of the Ground Lease Review Checklist 

concludes that the ground lease satisfies all of the 27 checklist requirements.  Thus, in the event 

that a lawyer is negotiating the initial ground lease they should be careful to include and confirm 

all of the required items that are outlines for either Agency type loan.  The compliance with these 

requirements including an appropriate form of ground lessor estoppel will most likely be 

acceptable to any other type of lender.  Unfortunately, in the typical ground lease financing the 

ground lease already exists and will need to be amended by a combination ground lessor estoppel 

and lease amendment to achieve the lender requirements. An agreed form of such a document 

should be included or otherwise vetted in the initial letter of intent and purchase and sale agreement 
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