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NOTABLE DEVELOPMENTS OF INTEREST TO ESTATE PLANNERS

PART 1-2017 TAX ACT IS STILL WITH US

On December 22, 2017 was enacted “An Act To Provide for Reconciliation Pursuant to Titles II and V of
the Concurrent Resolution on the Budget for Fiscal Year 2018,” Pub. L. No. 115-97, (“2017 Tax Act”). The 2017
Tax Act makes significant income tax changes, the effects of which will not really be understood for some time,

particularly after regulations are issued. The major transfer tax change is the doubling of the wealth transfer exclusion.

A. Effective Date and Sunset

Most provisions in the 2017 Tax Act became effective January 1, 2018. Except with respect to the change
in the calculation of inflation adjustments, many of the changes to business taxes and other changes, discussed below,
many of the provisions of the 2017 Tax Act will sunset on January 1, 2026 and the law in effect on December 31,

2017 will become effective again, unless legislation is enacted altering this sunset.

B. New Basic Exclusion Amounts for Estate and Gift Taxes and New Generation-SKipping
Transfer Exemption and Clawback

For estate and gift tax purposes, the 2017 Tax Act increased the basic exclusion amount under section
2010(c)(3) to $10 million as adjusted for inflation with a 2010 base year (the same base year as under prior law).
Thus, the basic exclusion amount for 2022 for gift and estate tax purposes, and the generation-skipping transfer
(“GST”) exemption amount under section 2631(c), is $12,060,000. Under the current applicable exclusion amount,
the number of decedent’s estates subject to federal estate tax may only reach a few thousand, and taxpayers have the
ability to make larger gifts during their lives free of gift tax. Just as important, taxpayers with less than the exclusion
amount may transfer assets among themselves in order to include assets in the estate of a taxpayer most likely to die

soonest. This creates enormous basis planning opportunities.

On November 26, 2019, final clawback regulations were issued (§20.2010-1(c)). T.D. 9884. In a nutshell,
the regulations take the positions that (1) donors who paid gift tax on gifts prior to 2017 in excess of the original basic
exclusion amount can make up to $5 million of gifts in 2018-2025 which will be protected from tax by the additional
basic exclusion amount and (2) donors who die after 2025 and who made gifts in 2018-2025 that were protected from
gift tax by the additional basic exclusion amount will be able to preserve the additional basic exclusion amount used
against those gifts when their estate taxes are determined. So there is no “clawback” but in order to preserve the
additional basic exclusion amount, a gift will have to be made. In other words, a donor who makes only a $5 million

gifts before 2025 and dies after 2025 will not benefit from the additional exclusion.

Suppose the first spouse dies before 2026 and portability is elected. The surviving spouse may use the full
unused exclusion amount of the first spouse, even after January 1, 2026. Examples 3 and 4 of the final regulations

state:



(iii) Example 3. Individual B's predeceased spouse, C, died before 2026, at a time
when the basic exclusion amount was $11.4 million. C had made no taxable gifts
and had no taxable estate. C's executor elected, pursuant to §20.2010-2, to allow
B to take into account C's $11.4 million DSUE amount. B made no taxable gifts
and did not remarry. The basic exclusion amount on B's date of death is $6.8
million. Because the total of the amounts allowable as a credit in computing the
gift tax payable on B's post-1976 gifts attributable to the basic exclusion amount
(zero) is less than the credit based on the basic exclusion amount allowable on B's
date of death, this paragraph (c) does not apply. The credit to be applied for
purposes of computing B's estate tax is based on B's $18.2 million applicable
exclusion amount, consisting of the $6.8 million basic exclusion amount on B's
date of death plus the $11.4 million DSUE amount, subject to the limitation of
section 2010(d).

(iv) Example 4. Assume the facts are the same as in Example 3 of paragraph
(c)(2)(iii) of this section except that, after C's death and before 2026, B makes
taxable gifts of $14 million in a year when the basic exclusion amount is $12
million. B is considered to apply the DSUE amount to the gifts before applying
B's basic exclusion amount. The amount allowable as a credit in computing the
gift tax payable on B's post-1976 gifts for that year ($5,545,800) is the tax on $14
million, consisting of $11.4 million in DSUE amount and $2.6 million in basic
exclusion amount. This basic exclusion amount is 18.6 percent of the $14 million
exclusion amount allocable to those gifts, with the result that $1,031,519 (0.186 x
$5,545,800) of the amount allowable as a credit for that year in computing gift tax
payable is based solely on the basic exclusion amount. The amount allowable as
a credit based solely on the basic exclusion amount for purposes of computing B's
estate tax ($2,665,800) is the tax on the $6.8 million basic exclusion amount on
B's date of death. Because the portion of the credit allowable in computing the
gift tax payable on B's post-1976 gifts based solely on the basic exclusion amount
($1,031,519) is less than the credit based solely on the basic exclusion amount
($2,665,800) allowable on B's date of death, this paragraph (c) does not apply.
The credit to be applied for purposes of computing B's estate tax is based on B's
$18.2 million applicable exclusion amount, consisting of the $6.8 million basic
exclusion amount on B's date of death plus the $11.4 million DSUE amount,
subject to the limitation of section 2010(d).

The Preamble also has a “warning” styled an Anti-abuse Rule which states:

6. Anti-abuse Rule

A commenter recommended consideration of an anti-abuse provision to prevent
the application of the special rule to transfers made during the increased BEA
period that are not true inter vivos transfers, but rather are treated as testamentary
transfers for transfer tax purposes. Examples include transfers subject to a retained
life estate or other retained powers or interests, and certain transfers within the
purview of chapter 14 of subtitle B of the Code. The purpose of the special rule is
to ensure that bona fide inter vivos transfers are not subject to inconsistent
treatment for estate tax purposes. Arguably, the possibility of inconsistent
treatment does not arise with regard to transfers that are treated as part of the gross
estate for estate tax purposes, rather than as adjusted taxable gifts. An anti-abuse
provision could except from the application of the special rule transfers where
value is included in the donor's gross estate at death. Although the Treasury
Department and the IRS agree that such a provision is within the scope of the
regulatory authority granted in section 2001(g)(2), such an anti-abuse provision
would benefit from prior notice and comment. Accordingly, this issue will be
reserved to allow further consideration of this comment.
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