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AGENCY: Federal Trade Commission.
ACTION: Final rule.
SUMMARY: Pursuant to sections 5 and 6(g) of the Federal Trade Commission Act (“FTC
Act”), the Federal Trade Commission (“Commission”) is issuing the Non-Compete Clause Rule
(“the final rule”). The final rule provides that it is an unfair method of competition—and
therefore a violation of section 5S—for persons to, among other things, enter into non-compete
clauses (“non-competes”) with workers on or after the final rule’s effective date. With respect to
existing non-competes—i.e., non-competes entered into before the effective date—the final rule
adopts a different approach for senior executives than for other workers. For senior executives,
existing non-competes can remain in force, while existing non-competes with other workers are
not enforceable after the effective date.
DATES: The final rule is effective [INSERT DATE 120 DAYS AFTER DATE OF
PUBLICATION IN THE FEDERAL REGISTER)].
FOR FURTHER INFORMATION CONTACT: Benjamin Cady or Karuna Patel, Office of
Policy Planning, 202-326-2939 (Cady), 202-326-2510 (Patel), Federal Trade Commission, 600
Pennsylvania Avenue, NW, Mail Stop CC-6316, Washington, DC 20580.
SUPPLEMENTARY INFORMATION:

I. Background



A. Summary of the Final Rule’s Provisions

The Commission proposed the Non-Compete Clause Rule on January 19, 2023 pursuant
to sections 5 and 6(g) of the FTC Act.! Based on the Commission’s expertise and after careful
review and consideration of the entire rulemaking record—including empirical research on how
non-competes affect competition and over 26,000 public comments—the Commission adopts
this final rule addressing non-competes.

The final rule provides that it is an unfair method of competition—and therefore a
violation of section 5—for employers to, inter alia, enter into non-compete clauses with workers
on or after the final rule’s effective date.? The Commission thus adopts a comprehensive ban on
new non-competes with all workers.

With respect to existing non-competes, i.e., non-competes entered into before the final
rule’s effective date, the Commission adopts a different approach for senior executives® than for
other workers. Existing non-competes with senior executives can remain in force; the final rule
does not cover such agreements.* The final rule allows existing non-competes with senior
executives to remain in force because this subset of workers is less likely to be subject to the
kind of acute, ongoing harms currently being suffered by other workers subject to existing non-
competes and because commenters raised credible concerns about the practical impacts of
extinguishing existing non-competes for senior executives. For workers who are not senior
executives, existing non-competes are no longer enforceable after the final rule’s effective date.’

Employers must provide such workers with existing non-competes notice that they are no longer

' Non-Compete Clause Rule, NPRM, 88 FR 3482 (Jan. 19, 2023) (hereinafter “NPRM”).
2§910.2(a)(1)(i) and § 910.2(a)(2)(i).

3 See § 910.1 (defining “senior executive”).

4 See Part IV.C.3.

5§ 910.2(a)(1)(ii).



enforceable.® To facilitate compliance and minimize burden, the final rule includes model
language that satisfies this notice requirement.’

The final rule contains separate provisions defining unfair methods of competition for the
two subcategories of workers. Specifically, the final rule provides that, with respect to a worker
other than a senior executive, it is an unfair method of competition for a person to enter into or
attempt to enter into a non-compete clause; to enforce or attempt to enforce a non-compete
clause; or to represent that the worker is subject to a non-compete clause.® The Commission
describes the basis for its finding that these practices are unfair methods of competition in Parts
IV.B.1 through IV.B.3.

The final rule provides that, with respect to a senior executive, it is an unfair method of
competition for a person to enter into or attempt to enter into a non-compete clause; to enforce or
attempt to enforce a non-compete clause entered into after the effective date; or to represent that
the senior executive is subject to a non-compete clause, where the non-compete clause was
entered into after the effective date.® The Commission describes the basis for its finding that
these practices are unfair methods of competition in Part IV.C.2.

The final rule defines “non-compete clause” as “a term or condition of employment that
prohibits a worker from, penalizes a worker for, or functions to prevent a worker from
(1) seeking or accepting work in the United States with a different person where such work
would begin after the conclusion of the employment that includes the term or condition; or

(2) operating a business in the United States after the conclusion of the employment that includes

6§910.2(b)(1).
7§ 910.2(b)(4).
8§ 910.2(a)(1).
9§ 910.2(a)(2).
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