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PROVING CAUSATION AND SUFFICIENCY OF EVIDENCE: 
HOW TO AVOID “REVERSE AND RENDER” 

AUGUST 15-16, 2024 
 

“Predict the future? It’s hard enough to predict the past!”  
Attributed to Steven Pinker regarding social scientists 

 
1. The Jury is the Finder of Fact as Guaranteed by Federal and State Constitutions. 

The constitutional right of trial by jury is meaningless if juries are not allowed to be the finder of 
fact. Both the United States Constitution and Texas Constitution guarantee the right to trial by 
jury. The 7th amendment to the United States Constitution promises this right for all cases worth 
at least $20.00: 

Amendment VII 

In suits at common law, where the value in controversy shall exceed twenty dollars, the 
right of trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise 
reexamined in any court of the United States, than according to the rules of the common 
law. 

 
The right to trial by jury is guaranteed in two sections of the Texas constitution: 

 THE TEXAS CONSTITUTION 

ARTICLE 1. BILL OF RIGHTS 

That the general, great and essential principles of liberty and free government may be 
recognized and established, we declare: … 
Sec. 15.  RIGHT OF TRIAL BY JURY.  The right of trial by jury shall remain inviolate.  
The Legislature shall pass such laws as may be needed to regulate the same, and to 
maintain its purity and efficiency.  
 
ARTICLE 5. JUDICIAL DEPARTMENT 
 
Sec. 10.  TRIAL BY JURY.  In the trial of all causes in the District Courts, the plaintiff 
or defendant shall, upon application made in open court, have the right of trial by jury; 
but no jury shall be empaneled in any civil case unless demanded by a party to the case, 
and a jury fee be paid by the party demanding a jury, for such sum, and with such 
exceptions as may be prescribed by the Legislature. 
 

2. The Courts’ Different Roles in Accepting or Rejecting the Jury’s Findings. 

a. Legally Insufficient and Factually Insufficient Evidence. 

Of course, the jury’s role as fact-finder is not absolute, and the litigants can appeal when the 
evidence does not support the jury’s verdict. Opinions describe the balancing act judges must 
employ in accepting or rejecting the jury’s finding, paying attention to whether the challenge is 
to the legal sufficiency [alleging that there is no evidence or that the evidence does not even rise 
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to a scintilla of evidence, and is therefore insufficient as a matter of law] or to the factual 
sufficiency, and also paying attention to who has the burden of proof: 
 

It is well established that jurors are the sole judge of the credibility of the witnesses and 
the weight to be given to their testimony. See City of Keller v. Wilson, 168 S.W.3d 802, 
819 (Tex. 2005). Jurors are free to credit one witness’s testimony and disbelieve 
another’s, and appellate courts cannot overturn a jury’s verdict merely because we might 
reach a different result. Id.  

 

Therefore, to give proper deference to the jury’s role as factfinder, we assume that the 
jury resolved all conflicts of credibility in favor of its verdict, crediting favorable 
evidence if a reasonable juror could, and disregarding contrary evidence if a reasonable 
juror could have disbelieved it. Id. 

 
“In reviewing the legal sufficiency of the evidence, we view the evidence in the light 
most favorable to the judgment . . . .” AutoZone, Inc. v. Reyes, 272 S.W.3d 588, 592 
(Tex. 2008). 
 
Evidence is legally insufficient if it would not enable a reasonable and fair-minded 
person to reach the verdict under review. See City of Keller, 168 at 827. When an 

appellant challenges the legal sufficiency of the evidence supporting an adverse 

finding of fact for which the opposing party had the burden of proof, the appellant 

must demonstrate that there is no evidence, or merely a scintilla of evidence, to 

support the adverse finding. See id. By contrast, when an appellant attacks the legal 

sufficiency of an adverse finding on an issue for which he has the burden of proof, 

he must demonstrate that the evidence establishes that issue as a matter of law. Dow 

Chem. Co. v. Francis, 46 S.W.3d 237, 242 (Tex. 2001) (per curiam). 
 
In a factual-sufficiency review, appellate courts must examine the evidence that both 
supports and contradicts the jury’s verdict in a neutral light. See id. We still defer to the 
jury’s implicit determinations of credibility and weight to be given to the evidence. See 

Golden Eagle Archery, Inc. v. Jackson, 116 S.W.3d 757, 761 (Tex. 2003). Therefore, 
when a party brings a factual-sufficiency challenge to a jury finding for which the 

party did not have the burden of proof, we consider and weigh all of the evidence 

and set aside the verdict only if the evidence that supports the finding is so weak as 

to make the verdict clearly wrong and manifestly unjust. Cain v. Bain, 709 S.W.2d 
175, 176 (Tex. 1986); Pitts & Collard, L.L.P. v. Schechter, 369 S.W.3d 301, 312 (Tex. 
App.—Houston [14th Dist.] 2011, no pet.). Similarly, when a party attacks the factual 

sufficiency of an adverse finding of fact for which he has the burden of proof, he 

must demonstrate on appeal that the adverse finding is against the great weight and 

preponderance of the evidence. Dow Chem., 46 S.W.3d at 242. 
City of Austin v. Chandler et al, NO. 03-12-00057-CV (Tex. App. – Austin) 
February 7, 2014, emphasis mine 

The San Antonio Court of Appeals, analyzed, on December 4, 2013, the distinction between an 
appeal based on legal sufficiency and factual insufficiency: 

"When reviewing a legal sufficiency challenge, we review the evidence in a light most 
favorable to the trial court's judgment and indulge every reasonable inference to support 
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