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Who's Your Client? 

Holland & Knight 

Framework 

• Introduction

Christopher S. Rizek 
Holland & Knight LLP 

Washington, D.C. 

-ABA Model Rules (and state analogues)
• Impact on conflicts

-Duties of loyalty, competent representation, etc.
• Impact on client confidences and privileges

-Duty of confidentiality
-Attorney-client privilege
-Section 7525 privilege
-Work product doctrine
-Other rules

• Hypotheticals
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ABA Model Rule 1.7: Conflict of Interest: Current Clients 

• The general rule is easy to state: "a lawyer shall not represent a client if the
representation involves a concurrent conflict of interest:' Rule 1.7(a).

• There are two kinds of conflicts
- Direct adversity: "the representation of one client will be directly adverse to

another client:'
- Material limitation: "there is a significant risk that the representation of one or

more clients will be materially limited by the lawyer's responsibilities to another
client, a former client or a third person or by a personal interest of the lawyer:'

• Because for tax lawyers the directly adverse party is usually the taxing authority, most
(but by no means all) conflicts are of the "material limitation" variety.
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ABA Model Rule 1.7: Conflict of Interest: Current Clients 

• Conflicts - even direct ones - can be consented to by all affected parties, subject to
certain conditions in Rule 1.7(b), including that

- "the lawyer reasonably believes that the lawyer will be able to provide competent
and diligent representation to each affected client;' and

- "the representation does not involve the assertion of a claim by one client against
another client represented by the lawyer in the same litigation or other proceeding
before a tribunal:'

• But all affected clients must agree after being fully informed. Rule 1.7(b).
-The Model Rule requires that consent/waiver be confirmed in writing, as do most

jurisdictions; and even if it's not required it's a good idea.
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ABA Model Rule 1.7: Conflict of Interest: Current Clients 

• In fact, many states' rules vary from the Model Rule in important ways.
• For example, the Texas rule, 1.06, is slightly more elaborate. Among the differences:

-Waiver/consent is clearly limited to material limitation conflicts.
-The remedy of withdrawal in the event of a conflict is mandated (1.06(e)).
-The "imputation" rule, which the Model Rules (and most states) have in §1.10, is

stated in paragraph (f).
• So does Circular 230, §10.29.

- Paragraph 10.29(b)(3) requires that a written consent be obtained within 30 days
after the existence of the conflict becomes known.

- Paragraph (c) requires that it be retained for 36 months after the engagement is
concluded and be produced to the IRS on request.
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Conflict of Interest Hypothetical #1 

Facts 
A married couple comes to meet with you, describing that a deceased relative 

had left H an account with some investments in Switzerland, but for years H hadn't 
told W or disclosed any of the investment income. W is clearly angry over the 
situation, but they both indicate a desire to clean up the tax issues and ask you about 
voluntary disclosure methods. 

Can you take the representation? Under what terms? 
Who is your client? H, W, or both of them simultaneously? 
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