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Section 4941: Self-Dealing

» Excise taxes are imposed on direct or indirect acts of self-dealing
between a private foundation and its disqualified persons

* 10% tax on disqualified person of the self-dealing amount, plus second-
level 200% excise tax if not corrected

* 5% tax on foundation managers for a knowing violation (capped at
$20,000 for each specific act of self-dealing)

» There is no reasonable cause exception for inadvertent violations

» The tax is not imposed on the Foundation, but violations can open a
Foundation up to questions about inurement and private benefit.
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What Acts are Defined as Self-Dealing

» Sale, exchange or leasing of property between a foundation and disqualified person (DP)
» Exception for leases from DP to foundation at no cost

» Loans/extension of credit between foundation and DP
» Exception for loans from DP to foundation at no cost

» Furnishing of goods, services or facilities between foundation and DP
» Exception for furnishing by DP to foundation for no cost

» Payment of compensation, including expense reimbursement, by foundation to DP
» Exception for reasonable compensation for personal services

» Transfer or use of income or assets of foundation by DP
» Exception for certain incidental benefits

» Payments to government officials
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Indirect Self-Dealing

 Self-dealing also includes any indirect act of self-dealing

* Indirect self-dealing not explicitly defined; Treasury regulations only provide
for what is not indirect self-dealing

 Generally, cannot do anything indirectly that you could not do directly and can
do anything indirectly that you could do directly

» Transactions between a DP and an organization controlled by the
private foundation can constitute self dealing, unless an exception
applies

+ Control is defined as the ability of the private foundation or its managers to
cause the organization to act or not act; control is not dependent on voting
power

* Transactions between two DPs to the foundation if the transaction
affects the assets of the foundation
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Disqualified Persons (IRC 4946)

* Foundation managers:

» directors, trustees, and officers (including anyone who has the responsibilities of an officer even
without the title)

» Substantial contributors
« Individuals and entities that contribute more than $5,000 or 2% of total contributions
¢ The settlor of a trust if the foundation is a trust
» Individual taxpayer treated as making all contributions and bequests made by their spouse

* Persons who are more than 20% “owners” of substantial contributors

» Family members of any disqualified person

» Spouses, ancestors, children, grandchildren, great-grandchildren and the spauses of children,
grandchiidren and great-grandchildren (NOT Siblings, nieces, nephews, cousins)

» 35% controlled entities of any of the above (individually or in the aggregate)
» Certain government officials
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Disqualified Persons Definitions Cont.

* Determining 20% “owners” of substantial contributors and 35%
owned entities
* by voting power if entity is a corporation
* by profits interests (versus capital interests) if entity is a partnership

* by beneficial interests if entity is a trust

 Constructive ownership rules under 267(c) generally applied
(with some modifications)
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