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INTRODUCTION:

The role of the general counsel has expanded beyond traditional legal advice to become a
cornerstone in building organizational risk resilience for a variety of reasons: expanding
regulatory requirements, technology, social media, pandemics, and the like. In-house counsel is
uniquely positioned to identify risk and help develop risk mitigation strategies to ensure their
organization is not only compliant with regulations but also prepared to navigate potential
disruptions.

In many instances, a general counsel must “peer around the corner,” proactively assessing
potential legal, regulatory, and operational risks that could affect the organization’s reputation
and ability to achieve its mission. This involves staying abreast of industry trends, regulatory
changes, and emerging threats.

The general counsel's role in building organizational risk resilience is multifaceted. Beyond the
proactive assessment of risks, building the organization’s risk resilience through training and
developing (or supporting the development) of tools and resources is another critical aspect of
the general counsel’s role.

In addition, while the general counsel may not be the organizational “decider,” there are issues
where it is critical the general counsel collaborates on executing a risk mitigation plan. This
includes developing partnership strategies across an organization to understand business
objectives and help build risk frameworks, offering training and tools to employees and the
Board of Directors, and leveraging technology to monitor and manage risks.

By equipping the organization with the necessary tools and knowledge, the general counsel will
empower stakeholders to recognize and address risks proactively.

Although not currently as headline grabbing as, say, cyber-security and data management,
executive compensation and crisis communications are two issues where the general counsel’s
role as risk advisor is essential. These issues usually fall outside of the general counsel’s direct
management. However, without appropriate risk identification and mitigation strategies,
executive compensation issues can result in negative public opinion leading to a need for the
public charity to be agile in responding to a resulting crisis.

This outline is designed to provide only general information, and the information
contained within is not and should not be construed as legal advice. Legal jurisdictions
differ on major and minor aspects of law, and each legal situation is unique and different,
and qualified legal counsel should be consulted. The opinions expressed in this outline
are the author’s own and do not reflect the view of the UT School of Law or Médecins
Sans Frontiéeres USA/Doctors Without Borders, USA.




TOPIC 1: BOARD AND GOVERNANCE PRACTICES - EXECUTIVE COMPENSATION*

*The author thanks Attorney David M. Rosenberg of Holland & Knight (Dallas) for his
contribution and collaboration in developing the original materials on executive compensation
used in preparing this outline.

In the 1990s a spotlight was aimed at nonprofit executive compensation. The headlines of both
mainstream and industry newspapers were filled with reports of charities paying executive
directors, board members, and others serving the organization what seemed like extreme
compensation and rewards (million-dollar salaries, apartments, private air travel, and the list
goes on). The impact of these reports resulted in donor distrust, investigations by law
enforcement and the Internal Revenue Service, and Congressional inquiries. The rule against
private benefits has been in effect for decades’. In 1996, Congress enacted Internal Revenue
Code (“IRC”) Section 4958, the intermediate sanction on excess benefit transactions by public
charities. While this outline focuses on IRC Section 4958, it is important to note that IRC section
4951 covers a different excise tax regime on private foundations’ transactions with “disqualified
persons.”

With the implementation of IRC Section 4958, benefit review for executives and others in
service of public charities became a regular course of conduct and required reporting for boards
and management of public charities; and the General Counsel is a key partner in supporting this
effort.

I EXCESS BENEFIT TRANSACTIONS

A An excess benefit transaction occurs when a disqualified person receives improper
personal gain from an exempt organization

B Definition and examples

i) Excess Benefits Transaction: any transaction in which an economic benefit is
provided by the public charity directly or indirectly to or for the use of any disqualified
person, if the value of the economic benefit provided exceeds the value of the
consideration (including services) received in exchange for such benefit?

i) Disqualified Person includes any individual (and certain entities) who was, at any
time during the 5-year period ending on the date of the transaction, in a position to
exercise substantial influence over the affairs of the organization®

(1) Board members, the president or chief executive officer, the treasurer or chief
financial officer, family members of such individuals, and entities in which such
individuals own 35% of the interests, are automatically considered “disqualified”*

"1.R.C. § 501(c)(3)

21.R.C. § 4958(c)(1).

31.R.C. § 4958(f)(1).

4 Treas. Reg. § 53.4958-3(c).



i Gue] oo omivisseror s | TaS

Find the full text of this and thousands of other resources from leading experts in dozens of
legal practice areas in the UT Law CLE elibrary (utcle.org/elibrary)

Title search: Building Risk Resilience: Executive Compensation and
Crisis Management

Also available as part of the eCourse
2025 Nonprofit Organizations eConference (audio onl

First appeared as part of the conference materials for the

42™ Annual Nonprofit Organizations Institute session
"GC Roundtable: Are You Ready?"


http://utcle.org/elibrary
http://utcle.org/ecourses/OC10382

