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Program Overview

• Litigation Challenging Equity Programs

• Other Risks to Equity Programs

• Promoting Fairness-- Assessing Risk
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Litigation Challenging 
Equity Programs
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Reminder: SFFA v. Harvard/UNC 

• Harvard and UNC’s race-conscious admissions policies 
violated the Equal Protection Clause and Title VI of the 

Civil Rights Act of 1964.

• Key Takeaways:

– Organizations can consider race when making decisions only 
to protect human safety or correct their own past 
discrimination.

– Organizations cannot make race-based decisions to remedy 
societal or historical discrimination. 

– Organizations can consider an individual’s discussion of “how 
race affected his or her life.”
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Section 1981 of the Civil Rights Act

• Prohibits private organizations from granting contracts or 
more favorable contractual terms based on race.

• Reconstruction Era statute enacted to ensure equal 
opportunity for recently emancipated Black citizens. 

• Courts have since interpreted Section 1981 to prohibit 
discrimination both against and in favor of historically 

underrepresented racial groups.

• Any exchange of consideration can create a contract 
under Section 1981.
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