: Ny 3

5:. 0)‘:" Hi

o A Health and Human
: ¥ Services

.
ass 0y
ST

.l

Special Needs Trusts & Medicaid

Leslea T. Pickle
Deputy Director, Litigation

Content

 Set up of the Special Needs Trust
* HHSC Process
* Medicaid Payback Provision
e Updates to SNT

* Termination of the Special Needs Trust
* HHSC Process
 Resolution of the Medicaid Lien

Special Needs Trust CLE February 2025




Set Up of the Special Needs Trust (SNT)

* Federal Law

* In the Omnibus Budget Reconciliation Act of 1993 (OBRA
’93), Congress created three exceptions to the general rule
that an individual’s assets held in trust are counted as
resources when determining eligibility for public benefits.

* The three exceptions are the:
e 1. Individual “Special Needs Trust”
Health and Human » 2. Disability Income Trust
* 3. Pooled Special Needs Trust
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Set Up of the Special Needs Trust (SNT)

* In a Special Needs Trust under 42 USC 1396p(D)(4)(A),
there is a payback provision which requires any remaining
assets in the trust at the time of time of death to be paid
to the State providing medical assistance, to the extent of
the assistance provided. (Medicaid Payback Provision)

Health and Human
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Set Up of the Special Needs Trust (SNT)

* State Law

* 1 TAC 354.2301(3): Implements the requirement of HHSC
to establish the priority of distributions of third-party
recoveries, to include distributions into a trust established
under the Social Security Act §1917(d)(4) (codified at RSA
1396p(d)(4)).

Health and Human
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Set Up of the Special Needs Trust (SNT)

* State Law

* 1 TAC 354.2315(d): The Commission must be paid all
amounts owed under this chapter prior to placing any
proceeds from a third party into a trust created under the
provisions of the Social Security Act §1917(d)(4) (codified
at RSA 1396p(d)(4)), unless the Commission agrees
otherwise.

Health and Human
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